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ACTION. 


ACTION AT LAW: JURISDICTION: Equity. A court of equity will pre- 
vent a threatened injury where the remedy at law is inadequate. 
But failure to invoke this remedy is no bar to an action at law for 
the injury actually done. Per SHEerwoop, J. The Town of Warrens- 
burg ex el Colbern v. Miller, 56. 


— DUPLICATE EVIDENCES OF INDEBTEDNESS. Skinner vy. Skinner’s 
r, 148. 


To ForECLOsE. Smith v. Finn, 499. 


ADMINISTRATION. 


Wipow’s ALLOWANCE: WILL. The husband has no power by will 
to dispose of the articles which by section 33, page 88, Wagner’s 
Statutes, are allowed to the widow as her absolute property. Has- 
enritter v. Hasenritter, 162. 


: : . A provision in the will of the husband in 
favor of the wife, will never be construed by implication to be in 
lieu of dower or any other interest in his estate given by law: the 
design to substitute one for the other must be unequivocally ex- 
pressed. Tb. 





REPLEVIN: suRETIES. Ifa surety in a replevin bond given by an 
administrator pay a judgment in the action against the adminis- 
trator, he will be entitled to recover the amount from the sureties 
in the probate bond of the administrator. The State to the use of 
Walsh v. Farrar, 175. 


SETTLEMENT OF DECEASED GUARDIAN’S ACCOUNTS: APPEAL. An ap- 
1 from proceedings against the executor of a deceased guar- 
ian to compel him to settle the accounts of the guardianship, must 
be taken during the term or within ten days thereafter, as prescribed 
by the Administration Act, (Wag. Stat., p. 119, 22; R. S. 1879, 2 293,) 
and not within six months after the decision, as prescribed by the 
Guardian Act, (Wag. Stat., p. 681, 2 50; R. S. 1879, 2 2616). 
v. Cissell, 371. 
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CLASSIFICATION OF DEMANDS: PROBATE COURTS: JURISDICTION. Un- 
der the statute, (R. 8. 1879, 2 184,) demands legally exhibited against 
an estate after the end of one year, and within two years after the 
grant of letters, must be placed in the sixth class. The fact that 
at the time of their allowance there had been no distribution of 
assets, will not entitle them to be placed in the fifth class. Probate 
courts have no equitable jurisdiction in the classification of de- 
mands. Burckhart v. Helfrich, 376. 


: : EXHIBITION OF DEMANDS. The mere rendition of a 
judgment against a surety and the administrator of his principal 

fore the end of one year after the grant of letters to the adminis- 
trator, is not a legal exhibition by the surety within the tw of any 
demand inst his principal’s estate. Until he has paid the judg- 
ment he has no demand to exhibit. When he has done this, his 
claim must be presented to the administrator, and will be classified 
as of the date of such presentment. 





ADMINISTRATOR'S DEED. In pursuance of an order of the probate 
court made February 10th, 1861, an administrator, in April, 1861, sold 
real estate, and immediately executed and delivered a conveyance, 
and made out a report of sale; but the report was never presented 
to the court until July, 1862, at which time an order was made ap- 
proving the sale as of the April term, 1861, and on the same day 
the administrator’s letters were revoked. Held, that while the pro- 
ceedings were irregular, the irregularity was not such as to invali- 
date the deed. Wilcoxon v. Osborn, 621. 


ADVERSE POSSESSION. 


Tue possession of a life tenant cannot be adverse to the remaind- 
erman. Sutton v. Casseleggi, 397. 


TxovueH a deed be void, possession taken and held under it will be 
adverse as against the grantor and those claiming under him. Jb. 


By tHe pustic. In the absence of a dedication, possession and 
user of land by the public under claim of right for a period short 
of the statutory period of limitation, will not vest title in the pub- 
lic. Price v. The Inhabitants of the Town of Breckenridge, 447. 


NorwiTHsTANDING the puper title of opposing parties may be de 
rived from a common grantor, either may assert against the other 
an independent title by possession. Wilcoxon v, Osborn, 621. 


AMENDMENT. 


See Allen v. McMonagle, 478; La Riviere v. La Riviere, 512. 


APPEALS. 


Ir an appeal be not taken in time the appellate court has no power to 


e any order in the case except to dismiss the appeal or strike 
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the case from the docket. It cannot inquire into the jurisdiction 
of the lower court. Cissell v. Cissell, 371. 


—— In “CASES INVOLVING TITLE TO REAL ESTATE.” Baier v. Berberich, 


1. 


413 


ASSAULT. 


FELONIOUS ASSAULT TO KILL. The indictment in this case charg- 
ing a felonious assault with intent to kill, punishable under section 
29, page 449, Wagner’s Statutes; Held, to be good under that sec- 
tion. The State v. Webster, 566. 


. A person indicted under section 29, page 449, Wagner’s 
Statutes, for a felonious assault with intent to kill, could not be con- 
victed and punished under section 32, page 449, Wagner’s Statutes. 
It was not until the Revised Statutes 1879, (section 1655,) that upon 
an indictment for a felonious assault, the defendant could be con- 
victed of a lower offense. Tb. 





also The State v. Weeks, 496. 


ATTACHMENT. 


SuccESSIVE ATTACHMENTS: PRIORITY OF Writs. Successive writs of 
attachment in the hands of different officers may be levied on the 
same goods, and in the distribution of the proceeds will be entitled 
to priority in the order in which the levies are made. The posses- 
sion of the officer making the first levy is not to be disturbed, but 
the subsequent levies are to be made by notifying him and by mak- 
ing return of the levies upon the respective writs. Every levy so 
made will hold the surplus of the proceeds left after satisfying all 
older levies. aiterson v, Stephenson, 329, 


ATTACHMENT: EXEMPTION: BURDEN OF PROOF. Where the right of 
an attaching creditor is contested by a transferee of the debtor on 
the ground that the goods in controversy were exempt from at- 
tachinent in the hands of the debtor; Held, that the burden of prov- 
ing such exemption is on the transferee. Stone v. Spencer, 356. 


ATTORNEY AND CLIENT. 


ATTORNEY’S NEGLIGENCE. A garnishee is bound by his attorney’s 
negligence the same as any other defendant. Fretwell v. Lajfoon, 26. 


ATTORNEY'S FEES: PLEADING. The petition in a suit to recover 
attorney’s fees, failed to aver directly that the plaintiff had obtained 
a license to practice law. Held, nota defect that could be taken 
advantage of in arrest. Kersey v. Garton, 645. 


Ir an attorney is prevented by his client from completing his em- 
ployment, he will be entitled to recover his fees as if the contract 


was fully performed. Jb. 
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BAILMENT. 


Deposit WITH BANK FOR THIRD PARTY: RIGHTS OF THE LATTER. 
If bankers receive money from a customer on an express promise 
to pay it to a third y, the latter may maintain an action for it if 
not paid; and it will be no defense that the money was deposited 
in the customer’s name with his consent, or that he at the time 
promised to make a further deposit to cover his own indebtedness 
to the bank and failed todo so. Utley v. Tolfree, 307. 


PUBLIC FUNDS DEPOSITED IN BANK. The State cannot maintain 
an action against a bank in which the county treasurer has depos- 
ited public money, except by way of garnishment on execution 
against the treasurer, or perhaps, where there has been fraudulent 
collusion between the bank and the treasurer, and he and his sure- 
ties are insolvent, by a proceeding in equity to follow the funds in 
the hands of the bank. The State v. Rubey, 610. 


ConsIGNOR a “ TRUSTEE OF AN EXPRESS TRUST”’ TO suUE. Snider v. Adams 


Express Company, 523. 


BILL OF EXCEPTIONS. 


Tus court will not disregard a bill of exceptions as having been filed 


after the term, unless that fact appears affirmatively by the record. 
Taylor v. Newman, 257. 


BILL OF EXCHANGE. 


1, INLAND BILL OF KXCHANGE: CONSIDERATION: PLEADING. An in- 


strument in this form: “ Building committee will pay G. W. T. 
the sum of $126.25 and 4 to (signed) N. and L.,” is an inland 
bill of exchange, and as such, under the law merchant, imports a 
consideration without the words ‘‘ value received.” In declaring 
upon such an instrument no consideration need be alleged. Taylor 
v. Newman, 257. ' 


BILL OF EXCHANGE: ACCEPTANCE: PLEADING. In an action against 
the drawer of a bill of exchange payable on demand, the petition 
alleged a conditional acceptance the effect of which was to post- 
pone roy but failed to allege that the drawer had had timely 
notice of the nature of the acceptance and had contented to it, or 
that the drawee had not kept the terms of his acceptance, or to 
make averments showing that as between the drawer and drawee 
the former had no right to draw the bill. The reply, however, did 
allege that after non-payment of the bill the drawer, with knowl- 
edge of the acceptance and non-payment, agreed to pay. Held, that 
for want of some one of the averments so omitted from the petition 
it should have been held bad on demurrer to the evidence; Held 
also, that the defect was not cured by the reply. 
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BONDS. 


A Bonp is not void because the names of the obligors do not ap- 
rin the body of it. Treasurer of the State Lunatic Asylum v. Doug- 
, 647. 


STATE LUNATIC ASYLUM: BLANK BOND. The obligors in a bond 
given to the treasurer of the State Lunatic Asylum bound them- 
selves ‘‘ to pay to said treasurer, or his successors in office, the sum 
of dollars per week for the board of’ a patient. Held, that 
the omission to fix the rate of board per week did not invalidate 
the bond. The law would imply a reasonable rate; and under the 
statute, (G. S. 1865, p. 305, 29,) a statement certified by the super- 
intendent of the asylum, would be prima facie evidence of the 
amount due. Jb. 





GUARDIAN’s BoNDs. State ex rel. McKown vy. Williams, 463. 


County Bonps. Dallas County v. Merrill, 573. 


1. 








PLEADING EXECUTION OF A BOND. State ex rel. Phillips v. Rush, 586. 


COMMON CARRIERS, 


CoNTRACTS LIMITING LIABILITY OF COMMON CARRIERS. A written con- 


tract, containing provisions limiting the liability of a railroad 
company, as a common carrier, in the transportation of cattle; 
Held, in the absence of fraud or mistake, to be the sole evidence of 
the final agreement of the parties, and binding upon the shipper, 
although signed by him after the cattle were loaded into the cars 
with a previous verbal understanding as to the terms of shipment, 
and presented to him for signature when there was no sufficient 
time for its examination before the departure of the train. Com- 

Dawson v. The St. L., K. C. & N. R’y Co., 76 Mo. 514. The St. 

is, Kansas City & Northern Railway Company v. Cleary, 634. 


CONFLICT OF LAWS. 


GUARDIAN’S BOND: LAW OF SISTER sTATE. A bond given in a pro- 
bate court of this State, in conformity with a law of another state, 
by a guardian in this State of a ward resident here, in order to ob- 
tain possession of property of his ward located in the other state, is 
a valid bond, and an action may be maintained on it for property 
received in virtue of it. The State ex rel. McKown v. Williams, 463. 


CouNnTY BONDS: CONFLICT OF DECISION BETWEEN STATE AND FEDERAL 
courts. The fact that county bonds held void by the courts of this 
State are held valid by the courts of the United States, and, there- 
fore, when transferred to a non-resident holder may be enforced 
against the county, will not authorize the courts of this State to re- 
quire a resident holder of such bonds to deliver them up to be can- 
celled. Dallas County v. Merrill, 573. 


44—77 
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CONSTITUTIONAL LAW. 


REMOVAL OF DEAD ANIMALSIN CITIES : CONSTITUTIONAL LAW. Under 
the constitution of this State, a city ordinance is void which under- 
takes to confer upon one person the right to remove and convert 
to his own use the carcasses of all dead animals, not slain for food, 

found within the limits of the city, to the exclusion of the right 
of the owners of the same to remove and use them before they be- 
come a nuisance. The River Rendering Company v. Behr, 91. 


THE OLEOMARGARINE Act. The act prohibiting the manufacture or 

sale of oleomargarine or any other article in imitation of butter or 

om, is constitutional. Acts 1881, p. 120. Zhe State v. Addington, 
10, 


INTER-STATE COMMERCE: CONSTITUTIONAL LAW. State enactments 
which have the effect of regulating commerce between the states 
are not obnoxious to that provision of the constitution of the United 
States which declares that “Congress shall have power to regulate 
commerce with foreign nations and among the several states and 
with the Indian tribes,” unless they conflict with regulations on the 
same subject prescribed by congress. 


CoNSTITUTIONAL LAW: POLICE POWER. Defendant being prosecuted 
under the act | pares | the manufacture and sale of oleomarga- 
rine, by way of establishing his point that the act was not a proper 
exercise of the police power, and was, therefore, unconstitutional, 
offered to show that oleomargarine was wholesome as an article of 
food, Held, that this offer was ey ag rejected. The constitution- 
ality of the act could not be tested in that way. To. 





: ACTS OF THE LEGISLATURE ARE PRIMA FACIE VALID. —— 
the State cannot under the guise of the police power overthrow the 
rights which the constitution guarantees, yet the legislature may 
do many things in the legitimate exercise of that and other powers, 
which, however injudicious they may be, are not obnoxious to the 
objection of being beyond the scope of legislative power. In all 
cases the courts presume that acts of the legislature are constitu- 
tional. The burden is upon him who alleges the contrary to prove 
it beyond a doubt. Jb. 


CRUEL AND UNUSUAL PUNISHMENT. Imprisonment in the peniten- 
tiary for two years is not a cruel or unusual punishment within the 
inhibition of section 25, article 2 of the Constitution of 1875, for the 
crime of obtaining money by false and fraudulent representations 
under section 1561 of the Revised Statutes of 1879. The State v. 
Williams, 310. 


SraTUTE VOIDIN PART. The maximum punishment imposed by a 
statute for a crime may be regarded as cruel and unusual within 
the inhibition of the constitution, without affecting the validity 
of the statute so far as it = a minimum punishment not ob- 
noxious to the objection. 6. 


Dower. The legislature has no power to divest inchoate dower ; and, 
in the case at , did not, by the special act, (Sess. Acts 1855, p. 
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614,) authorizing the husband’s guardian to sell his real estate, as- 
sume todo so. Williams v. Courtney. 587. 


PROHIBITION AGAINST “‘ LOANING OUT”? PUBLIC FUNDS. The State 
v. Rubey, 610. 


CONTRACTS. 


PROMISE OF THIRD PERSON TO PAY DEBT OF ANOTHER. The simple 
acceptance, by suit or ee oF a third person of a promise 
made to pay a debt due such third person from another, will not 
operate to release such other person from liability to such third 
person on account of such debt. To extinguish the obligation of 
the original debtor, it must appear that the su uent obligation 
was accepted in lieu of his; otherwise the second obligation will be 
regarded only as collateral and additional to the first. Briscoe v. 
Callahan, 134. 


DUPLICATE EVIDENCES OF INDEBTEDNESS, ACTION ON. A man about 
to marry executed a promissory note in favor of his intended wife, 
whereby he bound his legal representatives, twelve months after 
his death, to pay her $4,000. On the same day he executed a deed 
of trust on real estate to secure the payment of this note, and he 
and his intended wife executed a marriage contract wherein he 
stipulated for the payment of said $4,000, and in consideration 
thereof she agreed to claim no dower or other right in his estate. 
The marriage took place, and the husband having died, the wife 
resented the note for allowance against his estate. Objection be- 
ing made to the introduction of the marriage contract at the trial; 
eld, that inasmuch as the note, under the statute, imported a con- 
sideration, it was not necessary to introduce the marriage contract 
by way of showing a consideration for the note, but inasmuch as 
the contract and note related to the same transaction‘ the introduc- 
tion of the contract could not prejudice the estate. Held, also, that 
although they both represented the same indebtedness, it was not 
necessary tosue upon both, since satisfaction of either would bea 
bar to recovery on the other. Skinner v. Skinner’s Executors, 148. 


JOINT DEBTORS, RELEASE OF. Under the statute, (Gen. St. 1865, p.- 
398, 29,) a creditor might release one joint debtor without impair- 
ing his right to demand and collect the remaining indebtedness 
from the other debtor. Held, also, in the case at bar, that no inten- 
tion to release had been shown. ill v. Alexander, 296. 


Ir an attorney is prevented by his client from completing his em- 
ployment, he will be entitled to recover his fees asif the contract 
was fully performed. Kersey v. Garton, 645. 


CONVERSION. 


Any wrongful taking or assumption of a right to control or dis- 
pose of property constitutes a conversion. Any wrongful act, which 
negatives or is inconsistent with the plaintiff’s right, is per se a con- 
version. Allen v. McMonagle, 478. 
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JUSTICES’ COURTS: COMPLAINT: APPEAL TO CIRCUIT COURT: AMEND- 
MENT: CONVERSION. A statement filed in a justice’s court was in 
the following form: “J. McM. Dr. to 8.W. A., To nine sheep, $25.” 
Held, (1) That this was a sufficient statement of a claim for the con- 
version of the sheep; (2) That it was proper to allow the plaintiff, 
when the case reached the circuit court, to filean amended state- 
ment setting out his claim more fully. 


CORPORATION, 


’ ACTION BY STOCKHOLDER AGAINST DIRECTORS FOR FRAUD. Where 


the petition in a suit brought by a stockholder against certain 
directors of a corporation for a fraudulent breach of trust in deal- 
ing with the corporate property, failed to show either that the cor- 
ne had refused to sue or that it was under the control of the 

efendant, but no objection was made on that score until the case 
reached this court, Held, that it could not then be sustained, though 
if made in time it would have been. Bulkley v. Big Muddy Iron 
Company, 105. 


Norick TO CORPORATION : ON WHAT OFFICERS SERVED. In the absence 
of any statutory mode of service of a notice upon a corporation, 
when it cannot be had upon the chief officer or managing agent, 
service upon any officer, whose official relation to the governing 
y, or managing agent, or chief officer, would make it his dut 
to communicate the notice, will be sufficient. The secretary is su 
an officer. Helizell v. The Chicago & Alton Railroad Company, 315. 


LIEN FOR MATERIALS: SERVICE OF NoTIcE. A party seeking to enforce 
a lien against a railroad for materials furnished in its construction, 
in the absence of all the officers of the company caused a notice of 
his claim to be served on a person who had desk-room in the office 
of the company, but no connection with its affairs. Held, that this 
was not service upon the company, and did not, therefore, fulfill 
the requirements of section 3202, which makes the service of such 
notice upon the company an essential prerequisite toa lien. Helt- 
zell v. The Kansas City, St. Louis & Chicago Railroad Company, 482. 


Nationat Banks. Wherry v. Hale, 20. 
Uurra Vines. Wherry v. Hale, 20. 


CoRPORATION DEED: FORM OF SIGNATURE: SEAL: ACKNOWLEDGMENT. 


City of Kansas vy. Hannibal & St. Joseph Railroad Company, 180. 


COSTS. 


BREACH OF WARRANTY. There is no question of the right of a cov- 
enantee evicted by law to .recover the costs of the suit if he gave 
notice of its pendency to the grantor or his legal representative. 
Hutchins v. Roundtree, 500. 


Costs, UPON COMPROMISE oF suIT. After the institution of a suit 
the parties compromised and the plaintiff executed a release to de- 
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fendant of the cause of action sued for, and authorized a dismissal 
of the suit. No provision was made as to costs. Held, that the re- 
lease operated to bar any right on the part of the plaintiff to recover 
of defendant the costs already accrued, except such as had been 
oo against him. Thompson v. The Union Elevator Company, 


COUNTY. 


CouNTY AND TOWNSHIP FUNDS: ACTION BY THE STATE TO RECOVER. 
Under the laws now in force, county funds are the property of the 
county and not of the State, and the State has no right to sue for 
their recovery, except in actions brought to the use of the county 
on bonds of officers, which are by iaw required to be given to the 
State to the use of the county. Except in such cases, the suit should 
be in the name of the county. Where township organization is in 
a the same rules apply to township funds. The State v. Rubey, 


PuBLIC FUNDS DEPOSITED IN BANK. The State cannot maintain 
an action against a bank in which the county treasurer has depos- 
ited public money, except by way of garnishment on execution 
against the treasurer, or perhaps, where there has been frauduient 
collusion between the bank and the treasurer, and he and his sure- 
ties are insolvent, by a proceeding in equity to follow the funds in 
the hands of the bank. Jb. 





The act of February 11th, 1881, (Sess. Acts 1881, p. 35,) does 
not authorize such an action. ’ 





: “ LOANING out.” The prohibition found in section 1327, Re- 
vised Statutes, against public officers’ “loaning out” the public 
moneys, does not forbid the depositing of such moneys in bank. Ib. 


COUNTY BONDS. 


CouNTY BONDS: CONFLICT OF DECISION BETWEEN STATE AND FEDERAL 


courts. The fact that county bonds held void by the courts of this 
State are held valid by the courts of the United States, and, there- 
fore, when transferred to a non-resident holder may be enforced 
against the county, will not authorize the courts of this State to re- 
quire a resident holder of such bonds to deliver them up to be can- 
celled. Dallas County v. Merrill, 573. 


COURTS. 


APPEALS FROM ST. LOUIS COURT OF APPEALS. Baier v. Berberich, 418. 


COVENANTS. 


DAMAGES FOR BREACH OF. Hutchins v. Roundtree, 500 


See also, Johnson v. Wilson, 639. 








694 INDEX. - 
CRIMIMAL LAW. 


1, CARNAL KNOWLEDGE OF INFANT FEMALE BY HER PROTECTOR: IN- 
structions. There can be no conviction under the statute agai 
carnal knowledge by a man of a female under the age of eighteen 
years confided to his care and protection, if the act was accom- 
plished by force ; and an instruction which loses sight of this dis- 
tinction is erroneous, but if there is no evidence of force in the case, 
the error is harmless and will be no ground for reversal. The State 
v. Woolaver, 103. 


2. Derenpant’s Testimony. Testimony given by the defendant in a 
criminal case in his own behalf, may be used against him on a sub- 
sequent trial. The State v. Jefferson, 136. ~ 


8. Whrir OF ERROR CORAM VOBIS: IMPRISONMENT OF PERSON UNDER 
RIGHTEEN IN PENITENTIARY. It is well settled that for an error in 
fact in the proceedings of a court of record, a writ of error coram 
vobis will lie to revoke the judgment, whether it be a court of civil 
or criminal jurisdiction. Thus, where a person under the age of 
eighteen years is sentenced to the ne, the court may at 
at any time, upon being advised of the fact, revoke the sentence and 
commit the prisoner to jail. The usual way of bringing such mat- 
ters before the court, according to the practice in this State, is by 
motion supported by affidavit or evidence. Ex Parte Gray, 160. 


4. INDICTMENT MUST BE SIGNED. Under the present statute, (R. S. 1879, 
2 1798,) an indictment not signed by the prosecuting attorney, is a 
nullity. The State v. Bruce, 193. 


5. CRUEL AND UNUSUAL PUNISHMENT. Imprisonment in the peniten- 
iary for two years is not a cruel or unusual punishment within the 
inhibition of section 25, article 2 of the Constitution of 1875, for the 
crime of obtaining money by false and fraudulent representations 
under section 1561 of the Revised Statutes of 1879. The State v. 
Williams, 310. ‘ 


6. SratuTre voi 1s part. The maximum punishment imposed by a 
statute fora crime may be regarded as cruel and unusual within 
the inhibition of the constitution, without affecting the validity 

_ of the statute so far as it im a minimum punishment not ob- 
noxious to the objection. 0. 


DAMAGES. 


1, For FAILURE TO RETURN. Where no ——y oy are proven, a sheriff 
is not liable, even for nominal or failure to return an 
ee Ss Sees fixed by law. State ex rel. Ross v. Case, 


2% CovENANT OF WARRANTY: DAMAGES RECOVERABLE UPON BREACH. 
The general rule is that for a breach of covenant of seizin and war- 
ranty, the measure of ae is the purchase money with interest. 
But where the covenantee had possession and use of the prem- 
ises he can recover no interest for any period prior to his eviction 
without proof that he has responded to his evictor for mesne profits, 
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and then only forsuch period as he shall nave so responded, which, 
under our statute of ejectment, (R. S. 1879, 2 2252,) can in no case 
be longer than five years. Hutchins z. Roundtree, 500. 





: costs, There is no question of the right of a covenantee 
evicted by law to recover the costs of the suit if he gave notice of 
its pendency to the grantor or his legal representative. Ib. 


4. EXEMPLARY DAMAGES FOR THE EJECTION OF PASSENGERS. A pas- 
senger is not entitled to exemplary damages for an ejection from 
a railroad train where the conductor acts in good faith, with no 
malice to the nger, and uses only such force as is necessary for 
his removal, although he may be mistaken as to his duty and the 
plaintiff’s rights. Logan v. The Hannibal & St. Joseph Railroad Com- 


pany, 663 


—— In EJECTMENT. Surron v. Casseleggi, 397. 


DEDICATION, 


1. Depication To pusBLic use. Land marked “Public Square” on 
a plat duly executed and acknowledged by the proprietor, is thereby 
dedicated to public use. Price v. The Inhabitants of the Town of 
Breckenridge, 447. 


. The facts in this case, Held, sufficient to justify a finding 
that a dedication had been made to public use. Ib, 





3. —-——: ADVERSE Possession. In the absence of a dedication, pos- 
session and user of land by the public under claim of right for a 
riod short of the statutory period of limitation, will not vest title 

a \ public. Pricev. The Inhabitants of the Town of Breckenridge, 


4, DEDICATION BY ACTS IN PAIS: EVIDENCE. In a case where, with- 
out judicial proceeding, or compensation, or solemn form of con- 
veyance, it is sought to establish in pais a divestiture of the citizen’s 
landed property in favor of the public, the proof ought to be so 
cogent, persuasive and full as to leave no reasonable doubt of the 
existence of the owner’s intent and consent; and the conduct and 
acts relied on to establish the intent should be inconsistent and ir- 
reconcilable with any construction except such consent; nor must 
there be declarations and acts by the owner inconsistent with the 
dedication. 

Tested by these rules, the evidence in this case fails to show a 
dedication. Landis v. Hamilton, 554. 


5. Acceprancr. To constitute a dedication of property to public use 
there must be an acceptance by the public. This may be evidenced 
by user for a long period, or by its official recognition by the con- 
stituted authorities. The user should be such as to indicate that 
the enjoyment by the public is exclusive and not subordinate or 
incidental to the convenience of the owner. Ib. 
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Wuere a city, at the request of certain citizens, instituted legal 
proceedings to condemn land for a street, the citizens agreeing to 
Bay all damages that might be assessed, and afterward the city 

eclined to pay the damages that were assessed, and in lieu thereof 
passed an ordinance declaring that the land sought to be condemned 
‘be abandoned by the city.” Held, that the citizens who instigated 
the proceedings were concluded from asserting a prior dedication of 
the same land for public use asa street. Ib. 


ConDITIONAL DEDICATION OF STREETS. The City of St. Louis v. Meier, 13. 


DEEDS. 


RECORD OF DEEDS: SEAL OF OFFICER. Where a record of a deed 
shows a scroll affixed to a notary’s certificate of acknowledgment, 
it will be admissible in evidence, though there is no recital either 
in the body of the certificate or in the testimonium clause thereof 
that the certificate is given under seal. The City of Kansas v. The 
Hannibal & St. Joseph Railroad Company, 180. 


CoRPORATION DEED: FORM OF SIGNATURE: SEAL: ACKNOWLEDGMENT. 
The granting clause of a deed, the record of which was offered in 
evidence, was as follows: “ Know all men by these presents, that 
the W. K. Land Company, by S. H., President, and T. 8S. C., Secre- 
. ad e has granted,” etc. The attestation clause and 
signatures were as follows: “In witness whereof, we hereunto sub- 
scribe our names and affix our seals.” (Signed) “‘S. H., President, 
accel) j T. 8. C., Secretary, (Scroll); W. K. Land Company, 
Scroll).” The certificate of acknowledgment stated that S. H., Pres- 
ident, and T. 8. C., Secretary, “acknowledged that they executed 
and delivered the same as their voluntary act and deed.” Held, 
that the deed was the deed of the corporation. The form of signa- 
ture did not make it the individual deed of 8. H. and T. 8. C.; and 
one of the seals appearing on the record would be presumed to be 
the seal of the corporation. 
Hoven, C. J., and Henry, J., dissented on the ground that the 
deed was not sealed with the common seal of the corporation and 
was not acknowledged to be the act of the corporation. Ib. 


A CONVEYANCE OF THE WIFE’S LAND, executed and delivered by 
the husband and wife, will not pass her title, nor the husband’s 
marital interest, unless it be acknowledged, and the acknowledg- 
ment be certified, in the manner prescribed by statute. Hoskinson 
v. Adkins, 537. 


CERTIFICATE OF ACKNOWLEDGMENT. A certificate of acknowl 
ment of a deed, which shows that the acknowledgment was made 
by the ntor, but omits to name him, is not void for the omis- 
sion. Wilcoxon v. Osborn, 621. 


DEEDS OF TRUST AND MORTGAGES, 


WRONGFUL ENTRY OF SATISFACTION; PAROL EVIDENCE TO AVOID IT. The 
payee of a negotiable note secured bv a deed of trust, after parting 
with his interest in the note, acknowledged satisfaction of the d 
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of trust on the margin of the record. In ejectment eo pd a 
urchaser at a sale subsequently made by the trustee; Held, that 
e was not driven to a suit in equity to cancel the entry of satisfac- 

tion, but might show by parol evidence that the interest of the 

payee had expired, and, therefore, his power to acknowledge satis- 
tion. 
Parol evidence to explain a record is always admissible. Joerdens 

v. Schrimpf, 383. 


DEED OF TRUST : POWER OF SALE: SHERIFF ACTING AS TRUSTEE: DEATH 
OF GRANTOR: RECITAL. A deed of trust given to secure a note pro- 
vided, among other things, (1) That in case of the absence, death, 
etc., of the trustee, the sheriff of the county should execute the 
wer of sale conferred upon the trustee; (2) That any statement 
y “‘the said trustee’’ in the deed to be executed by him in pursn- 
ance of a sale, as to the non-payment of the note, the advertise- 
ment, sale, etc., should be prima facie evidence of the fact. Held, 
(1) That the death of the grantor did not revoke the power of the 
sheriff to sell; (2) That when the contingency arose in which the 
sheriff was authorized to act, he became pro hac vice the trustee, and 
proper recitals in a deed executed by him were to be received as 
prima facie evidence. White v. Stephens, 452. 


ForECLOSURE OF MORTGAGE. An action under the statute for the fore- 
closure of a mortgage, is one at law and not in equity. Hence, 
where the case is tried by the court without a jury and no declara- 
tions of law are asked or given, if there is placD et to support the 
judgment below, there is nothing for this court to review. Smith v. 
Finn, 499. 


A JUDGMENT AGAINST A MARRIED WOMAN, in a suit inst her 
and her husband to foreclose a mortgage executed by them . 
the land, which establishes no personal liability against her, but 


—_ charges the land with the debt, is not a judgment against her 


within the meaning and scope of the authorities which declare 
judgments in actions at law inst married women to be void. 
Fithian v. Monks, 43 Mo. 502, and other cases distinguished. Hoskin- 
son v. Adkins, 537. 


MoRTGAGE: PAYMENT OF TAXES BY MORTGAGEE. If the mortgageor 
fail to pay the taxes on the mertanges premises, the mortgagee may 
pay them, and claim the benefit of the lien of the mortgage as 
security for the amount. But his claim must be enforced as a part 
of the mortgage debt, and not by an independent action against the 
mortgageor, as for money _ to his use, or under claim of subro- 
— L4 the lien of the State or municipality. Horrigan v. Well- 
muth, 


MORTGAGE, EXTINGUISHMENT OF. Payment of the debt secured 
by a mortgage, will not extinguish the lien of the mortgage as a 
security for taxes properly paid by the mortgagee. Ib. 


ForecitosurE. A sale under defective foreclosure proceedings, al- 
though it may not carry the legal title to the land, will operate as a 
jane of the equitable title to the mortgage. Wilcoxon v. Osborn, 
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PRIORITY AMONG INCUMBRANCERS: Notice. The grantor in a deed 
of trust afterward conveyed the land by warranty deed, and sub- 
sequently by a second deed of trust, the beneficiary in the latter 
knowing of the warranty deed. Upon a foreclosure under the first 
incumbrance, there was a surplus after satisfying the debt. The 
— was insolvent and non-resident. Held, that the grantee in 
e warranty deed was entitled to the surplus in preference to the 
beneficiary in the second deed of trust. Johnson v. Wilson, 639. 


DEPOSITIONS, 


Tue deposition of a defendant taken in a cause may be read in evi- 
dence by plaintiff if relevant as an admission of defendant, though 
he is present and willing to testify. Pomeroy v. Benton, 64. 


2. Unper the statute, (R. S. 1879, 3 2157,) to authorize the reading of 
the deposition of a witness residing in the county, it is not enough 
to show that he has gone to a greater distance than forty miles from 
the place of trial, but it must also be shown that such absence is 
without the consent, connivance or collusion of the party offering 
his testimony. Carpenter v. Lippitt, 242. 


DOGS. 


SHeep-citters. Under the statute, (R. S. 1879, 2? 5434,) it is lawful for 
any person to kill a dog which has killed or maimed a sheep or other 
domestic animal; it is not necessary that the dog should be upon 
the premises of the owner of such animal, nor in the act of killing, 
nor that he should have killed more than one such animal, nor that 
the owner of the dog should have had notice of the killing. Car- 


penter v. Lippitt, 242. 


DOMICILE. 


Resrprine and engaging in business at a particular place do not, of them- 
selves, make that the domicile of the person. There must, in addi- 
tion, be the mental determination of making a home there. The 
State ex rel. Ramey v. Dayton, 678. 


DONATIO CAUSA MORTIS. 


1 Detrvery necessary. To support a donatio causa mortis there must 
bea we of the subject by the donor as a gift, and the delivery 
must be such as, in case of a gift inter vivos, would invest the donee 
with the title. McCord’s Administrator v. McCord, 166. 


: CASE ADJUDGED. Where a father in his last illness placed a 
my of money in the possession of his son to take care of, and 
some s afterward directed the son, in case he should not get well, 
to take the money and, after paying funeral expenses, etc., to divide 
the remainder equally between himself and certain of his brothers 
and sisters; Held, that the only delivery ever made by the father 
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being by way of bailment and not in execution or contemplation of 
a gift, there was no donatio causa mortis. 

he father at the same time gave instructions as to the settlement 
of his landed estate in which he directed a portion of the money to 
be used. He also made provision for payment of debts. eld, 
: that these dispositions were void under the statute of wills; and as 
they and the gift of the money constituted but one transaction, the 
latter was for this reason also void. Jb. 


DOWER. 


Dower. The legislature has no sage to divest inchoate dower; and, 
in the case at bar, did not, by the special act, (Sess. Acts 1855, p. 
614,) authorizing the husband’s guardian to sell his real estate, as- 
sume to do so. Williams v. Courtney. 587. 


——— TESTAMENTARY PROVISIONS IN LIEU OF. Hasenritter v. Hasen- 
ritter, 162. 


DRAMSHOPS. 


1. AWN INDICTMENT FOR SELLING LIQUOR, unlawfully, charged the selling 
to have been done “on or about the months of J anuary, February 
and March.” Held, that it was not open to the objection that it 
charged several offenses in one count, time not being of the essence 
of the offense. The State v. Findley, 338. 


2. SELLING Liquor To Minor. The selling of intoxicating liquor by a 
dramshop keeper to a minor without the consent of his parent, 
guardian or master, is not an indictable offense. The me nalty 
prescribed by law is a forfeiture of $50, to be recove y civil 
action against the offenderon his bond. Wag. Stat., p. 552, 220; R. 
8. 1879, 25454. The State v. Amor, 568. 





8. GIVING AWAY LIQUOR ON suNDAY. The giving away of intoxicati 
liquor on Sunday, by a dramshop keeper, is not an indictable of- 
fense. The only penalty prescribed by law is forfeiture of his license 
and prohibition against obtaining another license for a term of two 
ay = Stat., p. 553, 222; R. S. 1879, 25456. The State v. Bur- 
nett, 570. 


SALE OF INTOXICATING LIQUOR BY DRUGGISTs. The State v. Roller, 120. 


DRUGGISTS. 


1, SALE OF INTOXICATING LIQUORS BY DRUGGISTS. The act of March 
26th, 1881, “‘ To regulate the sale of medicines and poisons by d 
ists and pharmacists,” by implication repeals the act of May 19th, 
879, ‘To regulate the sale of intoxicating liquors by dealers in 
drugs _ medicines,” etc, Nokron, J., dissenting. The State v. 
, 120. 
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2. ———. Under the present statute druggists are prohibited from 


selling or giving away any alcoholic liquors as a beverage; but they 

may sell gush Begaeey for medical pu and that without the 

— . eee required by the former act. Norton, J., 
inting. . 


EJECTMENT. 


ACTUAL TENANT, PROPER DEFENDANT. Tenants actually in pa 
sion, and not their landlord, are the necessary ies defendant 
to an action of ejectment. Under the statute t ough, the land- 
lord may, on his own motion, be joined asa defendant. Sutton v. 


Wuere tenants occupy separate parcels of land under a common 
landlord, they should be sued separately. If, however, they are 
sued jointly and there is judgment against them, the error will be 
immaterial, if the judgment is for possession with nominal dam- 
ages only ; otherwise, if substantial damages are awarded. Ib. 


Ir is manifest error to give judgment for the plaintiff for the whole 
of the premises in controversy, when his own evidence shows that 
a part of the title is vested in others. Price v. The Inhabitants of the 
Town of Breckenridge, 447. 


TENANTS IN COMMON: PLEADING: ousTER. In an action of eject- 
ment by one tenant in common against another, the ouster is ad- 
mitted by a general denial, but the admission does not extend to 
the date of the ouster as alleged in the petition. La Riviere v. La 
Riviere, 512. 


ELECTIONS. 


Quo warRanto. In a quo warranto proceeding this court will not enter 


1. 





into an inquiry as to the legality of votes or the qualifications of 
voters. The statute provides another tribunal and a different mode 
of determining these matters, and this provision is exclusive. The 
State ex rel. The Attorney General v. Mason, 189. 


EQUITY. 


EQUITY PLEADING: TRUSTS. In a suit to enforce a trust attaching to 
real estate, the petition all that defendants’ ancestor had pur- 
chased the land at a sale under a deed of trust executed by plaintiff, 
under an agreement that the ancestor should rent the land, receive 
the rents, and after re-imbursing himself for his outlays, re-convey 
to plaintiff; and that the rents, together with certain payments 
mele by plaintiff, had more than made good all the outlays; and 
the petition prayed for a decree for the land and for any excess of 
rents. The court, besides decreeing the title to plaintiff, took an 
account of the outlays of defendants’ ancestor and of the payments 
made by plaintiff, and the rents received by defendants, and gave 
judgment in plaintiff’s favor for the excess of the latter. -Held, that 
~ eo was within the scope of the pleadings. Hutcherson v. 

riscoe, 373. 
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DEED OF TRUST: WRONGFUL ENTRY OF SATISFACTION : PAROL EVIDENCE 
To Avoip iT. The payee of a negotiable note secured bv a deed of 
trust, after parting with his interest in the note, acknowledged sat- 
isfaction of the deed of trust on the margin of the record. In 
ejectment a by a purchaser at a sale subsequently made by 

e trustee; Held, that he was not driven toa suit in equity to 
cancel the entry of satisfaction, but might show by parol evidence 
that the interest of the payee had expired, and, therefore, his power 
to acknowledge satisfaction. 

Parol evidence to explain a record is always admissible. Joerdens 
v. Schrimpf, 383. 


CANCELLATION OF CONVEYANCE FOR FRAUD. Where the evidence 
showed that the parties to a conveyance of land were brothers, that 
the grantor was a a. diseased in body, and of weak mind, and 
under the control of the grantee by whom his fears of a breach of 
promise suit and loss of property were operated upon, for which 
there was no foundation in fact; that there was no consideration 
paid and none to be paid, and that the conveyance was induced by 
the fears of the grantot and the promise of the grantee to re-convey 
the land; Held, sufficient to warrant a decree setting aside and 
cancelling the conveyance. Holliway v. Holliway, 392. 





: PRACTICE, CIVIL: DISMISSAL OF ONE OF THE COUNTS IN A PETI- 
tion. Where the first count in a petition seeks the cancellation of 
a deed on the ground of fraud and undue influence, and the second 
count, a settlement of a partnership in personal roperty, the 
plaintiff may properly be allowed to dismiss the latter, Since it 
states a separate cause of action. Ib. 


CouNnTY BONDS: CONFLICT OF DECISION BETWEEN STATE AND FEDERAL 
courts. The fact that county bonds held void by the courts of this 
State are held valid by the courts of the United States, and, there- 
fore, when transferred to a non-resident holder may be enforced 
against the county, will not authorize the courts of this State to re- 
quire a resident holder of such bonds to deliver them up to be can- 
celled. Dallas County v. Merrill, 573. 


INFANT: NOT LIABLE EX AEQUO ET BONO FOR SERVICES RENDERED. All 
the adult heirs at law to a tract of land affected by a will, united in 
employing attorneys to prosecute a suit to set the will aside, agreeing 
that in case of success, as compensation for their services, the attor- 
neys should receive one-half of the land. Through the exertions 
of the attorneys the will was set aside. Held, that a minor heir, al- 
though benefited by the result equally with the others, was not 
bound either at law or in equity to contribute to the payment of 
the fee. Dillon v. Bowles, 603. 


—— CREDITOR’S BILL TO VACATE JUDGMENT: EXTENT OF PLAINTIFF'S 


RECOVERY. Smith v. Sims, 269. 


-—— ACTIONS HELD NOT TO BE SUITSIN EQUITY. Russell v. Berkstres- 


ser, 417: Smith v. Finn, 499, 
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ESTATES IN LAND. 


Tue possession of a life tenant cannot be adverse to the remaind- 
erman. Sutton v. Casseleggi, 397. 


A lease for years by one who is tenant in fee as to one undivided 
half and tenant for life as to the other undivided half of the prem- 
ises, is valid as against the remainderman entitled to the latter half 
during the life of the lessor. Jb. 


ESTOPPEL. 


THERE can be no defense on the ground of estoppel where the de- 
fendant has neither acted nor altered his situation on account of 
what was said by the other party, nor unless the estoppel was 
pleaded. Noble v. Blount, 235. 


EsToPPEL: RECITAL IN BOND. A recital in a bond isa solemn ad- 
mission by the = of the truth of the fact recited, and when, 
in an action against him, the bond is pleaded in haec verba, the effect 
is the same as if there was a formal plea of estoppel. The State ex 
rel. McKown v. Williams, 463. 


By recorp It is not always essential to the creation of an estoppel 
that the person should bea pary to the record. One who instigates 
and promotes litigation for his own benefit by employing counsel 
or binding himself for the costs and damages, will be bound by the 
litigation or ce as much as the party to the record. Landis 
v. Hamilton, 55 


Wuere a city, at the uest of certain citizens, instituted legal 
proceedings to condemn land fora street, the citizens uns to 
y all damages that might be assessed, and afterward the city 
eclined to pay the damages that were assessed, and in lieu thereof 
passed an ordinance declaring that the land sought to be condemned 
‘be abandoned by the city.” Held, that the citizens who instigated 


the proceedings were conc uded from asserting a prior dedication of 
the same land for public use as a street. Ib. 


EsTOPPEL, AS BETWEEN GRANTOR AND GRANTEE. The rule is well 
established that the grantee is not estopped to deny the grantor’s 
title, but this rule is not applicable to a case in which the only title 
asserted by the grantee is the precise title he has acquired from the 
grantor, nor to a case in which both parties claim from a common 
ro! and the title is identical in that source. Wilcoxon v. Osborn, 


A county having received the purchase money for a tract of 
swamp land, caused a deed to be made tothe purchaser by the 
county commissioner. On the same day the county made a loan of 
school funds, taking as security a mo on the land. Subse- 

uently the county caused the mortgage to be foreclosed. The de- 
endant in this case derived title thro this foreclosure. Held. 
that, as against the heirs of the original purchaser, the defendant 
was estopped to deny the validity of the commisgioner’s deed. Ib. 
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EVIDENCE. 








Depositions The deposition of a defendant taken in the cause 

may be read in evidence by plaintiff if relevant as an admission of 

ae though he is present and willing to testify. Pomeroy v. 
enton, 64. 
















RIGHT TO ADDUCE EVIDENCE. The plaintiff being on the witness 
stand offered to testify in his own behalf that he had never used 
the money of the firm for his private benefit; but the referee re- 
fused to allow him. It was error in the referee afterward to report 
that the plaintiff had so used the money of the firm, Jb. 











WITNESS: COMPETENCY OF CHILD: PRACTICE IN SUPREME COURT. 
Where a child under the age of ten years is presented as a witness, 
and the trial judge, upon personal inspection and oral examina- 
tion, finds as a fact that the child is competent to testify, such find- 
ing will not be reviewed by this court, especially in a case where the 
examination as made is not preserved in the record. The State v. 


Jefferson, 136 









DYING DECLARATIONS. It is well settled that dying declarations 
are admissible as such only in cases‘of homicide, where the death 
of the declarant is the subject of the charge and the circumstances 
of the death are the subject of the dying declaration. b. 









Tue trial court refused to permit a witness to say whether he had 
made a certain statement at the D ang yy ) examination differing 
from one jvst made by him at the trial. Held, error. The State v. 


Hammond, 157. 








PROVING TESTIMONY OF DECEASED WITNESS. The court permitted 
witnesses to state the substance of the testimony of the pene 
given at the preliminary examination, she having since died. Held, 


no error. 







- Rape. On atrial for rape the court refused to permit a witness who 
was present when the — offense was committed, to testify 
whether the woman objected or not. Held, error. Jb. 











PLEADING: EVIDENCE. A party will not be permitted on the trial to 
give evidence contradicting his pleadings; nor can he state one 
ground of defense and recover on a different one. Weil v. Posten, 284. 





9. Ir illegal testimony be admitted, the effect of which cannot be de- 
termined, the judgment must be reversed and the cause remanded 


for a new trial. Jb. 






10, Weicurt or EvipENcr. The evidence in this case did not so pre- 
ponderate against the verdict as to justify the court in conten 
that the jury were influenced by passion or pectectes and, there- 
fore, the objection that the verdict is against the evidence must be 
overruled. The State v. Preston, 294. 
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SWORN STATEMENTS IN ANOTHER suIT. .The sworn answers of a gar- 
nishee to interrogatories, are admissible in evidence against him in 
a suit by a stranger to the garnishment proceedings. UJlley v. Tol- 
free, 307. 


Exceptions To EvipENcE. The Supreme Court will not consider 
the eo myege 4 of evidence, where no exception is shown to have 
been taken to the action of the trial court in receiving the same. 
The State v. Williams, 310. 


EvIDENCE OF BAD CHARACTER. Where the defendant offers evi- 
dence of his good character, the State may prove his admissions of 
facts impeaching his character. Ib. 


DEED OF TRUST: WRONGFUL ENTRY OF SATISFACTION : PAROL EVIDENCE 
To avoip It. The payee of a negotiable note secured bv a deed of 
trust, after Pa ing with his interest in the note, acknowledged sat- 
isfaction of the deed of trust on the margin of the record. In 
ejectment brought by a purchaser at a sale subsequently made by 

e trustee; Held, that he was not driven toa suit in equity to 
cancel the entry of satisfaction, but might show by parol evidence 
that the interest of the payee had expired, and, therefore, his power 
to acknowledge satisfaction. 

Parol evidence to explain a record is always admissible. Joerdens 
v. Schrimpf, 383. 


EsToPelL, RECITAL IN BOND. A recital in a bond is a solemn admis 
sion by the obligor of the truth of the fact recited, and when, in an 
action against him, the bond is pleaded, in haec verba, the effect is 
the same as if there was a fo plea of estoppel. The State ex rel. 
McKown v. Williams, 463. 


Expert testimony. Whether or nota sore on the neck of an ox. 
renders him unfit for beef, is a proper question for expert testimony. 
Branson v. Turner, L 


Burpen or PRooF. In an action on a contract of sale with war- 
ranty to recover the purchase money, the burden is not on the 
vendor to show fulfillment of the warranty, but on the vendee to 
show a breach if he alleges it. Ib. 


IDENTITY OF NAME is competent evidence of identity of person. La 
Riviere v. La Riviere, 512. 


WITNESS, IMPEACHMENT oF. An impeaching witness cannot be asked 
whether he would believe the former witness on oath; and it is 
Prey! objectionable to ask him whether from hisown knowledge 
of the former witness he would believe him on oath. The inquiry 
should be as to his L yoy reputation for truth and veracity in the 
community in which he lives. The State v. Rush, 519. 


Corrzs. A a not admissible in evidence, unless the absence 
of the original be accounted for. Hoskinson v. Adkins, 537. 


. A recorder’s certificate is not sufficient proof of'a copy, 
where the original was improperly admitted to record. Ib. 
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22. Back TAXEs: COLLECTOR’S CERTIFICATE, AS EVIDENCE. Upon the 











trial of an action for the recovery of back taxes, a tax-bill certified 
to by the relator, as collector, was given in evidence, without objec- 
tion. Held, that the judgment in his favor would not be set aside 
on the ground that there was no evidence that relator was the col- 
lector. SHERWOOD, J., dissenting. The State ex rel. Wakefield v. Rich- 
ardson, 589. 


Or THINGS HAPPENING AFTER THE FACT. Ely v. St. Louis, Kan- 
sas City & Northern Railway Company, 54. 


TAX LIST AS EVIDENCE OF OWNERSHIP. Kansas City v. Hannfibal 
& St. Joseph Railroad Company, 180. 


PAROL EVIDENCE OF AGENCY TO INDORSE NoTE. Sauer v. Brinker, 


EXECUTION, 


SHERIFFS: EXECUTION: FALSE RETURN: AMENDMENTS. Under the 
statute, (R. S. 1879, 2 2401,) an officer to whom an execution is de- 
livered, in case he makes a false return on the writ, is liable for the 
whole amount of money directed to be levied. Held. that where 
the falsity consisted in stating that the writ was ordered to be re- 
turned satisfied by plaintiff s attorneys, an amendment by leave of 
court striking out the false statement was no defense to an action 
for the false return. 

Corby v. Burns, 36 Mo. 194, distinguished on the ground thatin 
that case the amendment was in conformity with the facts. The 
State ex rel. Ross v. Case, 247. 


: INSOLVENCY. A plea of insolvency of de- 
Paar went in the cnmation, is no defense to an action against a sheriff 
and his sureties upon his official bond for making a false return. Jb. 








: : FAILURE TO RETURN: DAMAGES. Where no dam- 
ages are proven, a sheriff is not liable, even for nominal damages, 
for failure to return an execution at the time fixed by law. Jb. 


OFFICER’S LIABILITY FOR LEVYING: PLEADING. A sheriff is liable for 
an excessive sale, but not in an action wherein the — —— 
only a wrongful levy, seizure and detention of the goods. 

State ex rel. Jones v. Martin, 670. 


FALSE PRETENSES. 


Form OF INDICTMENT. The form of indictment for obtainirg money 
by false and fraudulent representations prescribed by section 1561, 

Revised Statutes 1879, is sufficient. Following the State v. Fancher, 

71 Mo. 460. The State v. Williams, 310. 


CRUEL AND UNUSUAL PUNISHMENT. Imprisonment in the peniten- 
tiary for two years is not a cruel or unusual punishment within the 
inhibition of section 25, article 2 of the Constitution of 1875. for the 
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crime of obtaining money by false and fraudulent representations 
under section 1561 of the Revised Statutes of 1879. 


FORCIBLE ENTRY AND DETAINER. 


TRESPASS: UNLAWFUL DETAINER: WASTE. The action of trespass does 


4, 


not lie for waste committed upon land by permission of a person 
actually in possession, though the possession be unlawful. The 
remedy is an action of unlawful detainer, in which the party law- 
fully entitled may recover as well the waste and injury committed 
as the possession. Hawkins v. Roby, 140. 


FRAUD. 


FRAUD, MUST BE PROVEN. When a plaintiff seeks relief against a 
contract on the ground of fraud, his action can only be maintained 
by proof of the fraud alleged. A finding that defendant is innocent 
a the fraud, followed by a judgment against him of $15,350,608, is 
erroneous. If there was no fraud in any of the ways charged, 
that was the end of the matter. Pomeroy v. Benton, 64. 


A CASE OF FRAUD BY A TRUSTEE. The testimony in the record 
strongly tends to show that: defendant deceived and misled the 
plaintiff ’s decedent by imposing upon him a false balance sheet of 
the business of the firm; that he fabricated the check of $5,421.16 
put in evidence by him, in connection with his purchase of whisky 
through Bowen « Co.; that after commencement of the suit he de- 
stroyed a book in which he kept the account of his whisky transac- 
tions to cut off investigation, and refused when examined as a wit- 
ness to furnish information which he must have possessed touching 
said transactions, pretending he did not know and could not re- 
member what reasonably he ought to have known and remembered. 
It belongs to a trustee charged with a breach of trust to explain and 
make clear whatever is uncertain or complicated in the matter. He 
should distinctly draw the line which separates his honest from his 
dishonest gains, or submit to unfavorable presumptions. Ib. 


Opium spo.iaToris. No fitter case can be presented for the ap- 
plication of the rule omnia praesumuntur in odium spoliatoris. Ib. 


: SECONDARY EVIDENCE. The referee erred in holding this 
rule inapplicable until secondary evidence has been given in place 
of the suppressed or destroyed testimony. This would nullify the 
rule. If a party is armed with secondary proof he has no need of 
presumptions. 








: PRESUMPTIONS. In such a case the court will enter into no 
minute calculations. The petition avers defendant by misuses of 
firm money made $200,000 profit on whisky. The court will pre- 
sume this to be true. One-half of that sum belongs to Pomeroy. 
A decree will be entered in favor of his administrator for $100,000, 
with interest at six percent per annum computed with annual rests 
to date of decree, but on the condition that plaintiff will abandon 
all claim on account of the voucher transactions. 
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THE DEFENDANT BENTON FILED A PETITION FOR REHEARING. After 
considering the petition the court modified its rulings as follows: 
(1) Though Egbert was not a partner, he was entitled to one-eighth 
of the profits, and seven-eighths of the profits only should be di- 
vided between the partners. (2) The court had erred in supposing 
the petition portend 200,000 profit was made on whisky; the aver- 
ment being in fact, that $200,000 profit was made by defendant on 
whisky and other articles. (3) Though the rule in odium spoliatoris 
is icatly applicable to defendant’s conduct, the court om further con- 
sideration will presume the profits on whisky realized by defendant 
from misuse of firm money were only $100,000. One-eighth of the 
amount would belong to Egbert, and $43,500 to each partner. The 
decree will be entered against defendant for $43,500, with interest 
at the rate of six per cent per annum computed with annual rests 
from January Ist, 1865, to date of decree; that is to say $123,255, 
on condition that plaintiff release all further claim. Norton, Ray 
and SHEerwoop, JJ., concur; Hoves, C. J., and Henry, J., dissent. 


PLEADING FRAUD. A petition in an action grounded upon fraud 
must state the facts constituting the fraud. A mere allegation that 
the acts complained of were fraudulently done, is not sufficient: 
Smith v. Sims, 269. 


A pRoBaTE allowance may be vacated in a direct action for fraud ; 
but it must be fraud in procuring the allowance. The mere pro- 
curement of an illegal allowance by representing the claim to bea 
valid one, is not sufficient. Ib. 


BREACH OF WARRANTY. Where there is a breach of warranty, the 
vendee may return the property and rescind the contract within a 
reasonable time, or he may retain it and when sued for the purchase 
money plead a total or partial failure of consideration. Branson v. 
Turner. 489. 


By DIRECTORS AGAINST STOCKHOLDERS. Bulkley v. Big Muddy 
Iron Company, 105. 

FRAUDULENT CONVEYANCES. 
INSURANCE POLICIES: ASSIGNMENT. A parol assignment of a policy 


accompanied by delivery will vest in the assignee an equitable right, 
at least, to the proceeds. Chapman v. McIlwrath, 38. 





: : » Ae sates creditors such a transfer toa 
wife will be valid, though e without consideration, if it is no 
more thari a reasonable provision for her, unless it was made with 
intent to defraud the creditors. Jb. 


Ir a debtor sells his goods in order to defraud his a, ard 
the vendee agape in order to aid in the perpetration of the 
fraud, the sale is void as against creditors, no matter what price was 
paid, or how early after the sale possession was taken, or how noto- 
rious the change of possession. Stone v. Spencer, 356. 
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ATTACHMENT: EXEMPTION: BURDEN OF PROOF. Where the right of 
an attaching creditor is contested by a transferee of the debtor on 
the ground that the goods in controversy were exempt from at- 
tachinent in the hands of the debtor; Held, that the burden of prov- 
ing such exemption is on the transferee. Jb. 


Tue right to dispose of one’s property for an honest pores, is not 
terminated by indebtedness or insolvency ; although such a dispo- 
sition may or does have the effect of hindering or delaying creditors. 


Dougherty v. Cooper, 528. 


Bona FIDE PURCHASERS. A sale made with the intent to hinder, 
delay or defraud creditors will not be held invalid against the pur- 
chaser, if he buy without notice of such intent, and for a valuable 
consideration paid before notice of the vendor’s fraud. 


- It is sufficient to invalidate a sale made with the intent 
to defraud creditors, thatthe purchaser knew of such intent. An 
instruction, therefore, requiring that he both know and be privy to 
the vendor’s fraud, is faulty. " 








: Notice. The levy of an execution by a creditor of the 
vendor upon the goods sold and in the possession of the pur- 
chaser, is notice to him of imputed bad faith in the sale, and if he 
thereafter pay the purchase money, or any part thereof, he will not 

deemed as to such payment an innocent purchaser without no- 
tice, if such sale was fraudulent. 





: REPLEVIN. Where a purchaser pays part of the price be- 
fore he has notice of the intent on the part of the vendor to de- 
fraud creditors by the sale, he is entitled to be protected to the 
extent of such payment. How such indemnity may be effectuated 
in the statutory action, in the nature of replevin, is considered. Ib. 


Aw instruction requiring the jury, before determining a sale to be 
fraudulent, to find that the vendor sold the goods with intent to 
hinder and delay his creditors; Held, error. , Ib. 


A sale made with the intent either to hinder or to delay creditors, 
is fraudulent: it isnot necessary that the intent be to hinder_and 
delay. Rupe v. Alkire, 641. 


Insotvency. Neither insolvency of the vendor, nor knowledge 
—" ed the purchaser, is a necessary ingredient in a fraudulent 
e. . 


VENDEE’S LACK OF CAUTION: WILLFUL IGNORANCE. Mere want of 
caution in dealing with a fraudulent vendor will not implicate the 
vendee in the fraud. But if he knows enough of the purposes of 
the vendor to put a prudent man on inquiry, it will be his duty to 
make reasonable inquiry, and if he fails of this, he will be charged 
with notice of the fraud. Ib. 


Upon the sale of a stock of goods to be paid for in land, the 
purchaser, at the instance of the vendor, conveyed the land to 
the minor children of the latter. Held, that this did not, of itself, 
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invaiidate the sale of the goods; but if the vendor was insolvent 
the land might be subjected to the payment of his debts. Jb. 


PREFERENCE, WHEN FRAUDULENT. A preference among creditors will 
not be held invalid for fraud on the part of the debtor alone. It 
must appear that the preferred creditor participated in the fraud. 
Forrester v. Moore, 651. 


INSTRUCTIONS AS TO BONA FIDES. The bona fides of a transfer of 
personalty being in issue in this case, the court instructed the 
— that in determining the question they should “ consider all the 
acts and circumstances detailed in evidence.” Held, that this was 
~— and sufficient, and the party alleging fraud was not entitled 
under the conditions of this case, to instructions specifying in detail 
what facts or groups of facts were badges of fraud. Ib. 


Morteace. A debtor conveyed land to a trustee for the benefit 
of one of his creditors. Afterward the creditor consented that 
the land should be exchanged for a portable saw mill, on con- 
dition that the title tothe mill should be vested in him, but the 
defendant should have possession of it, operate it and out of its 
earnings pay the creditor’sdemand. There was no agreement as to 
who should own the mill after the debt should be paid. The ex- 
change was effected, a bill of sale for the mill taken in the name of 
the creditor, and the mill placed in possession of the debtor. Held, 
that the transaction did not amount to a mortgage of the mill, so as 
to require the bill of sale to be recorded, in order to be valid against 
other creditors of the debtor under section 8, page 281, Wagner’s 
Statutes. Neither could it be regarded asa gift or sale by the debtor 
within the meaning of section 4, page 280, or section 10, page 281, 
Wagner’s Statutes. Jb. 


On ty subsequent creditors can question the validity of a claim to 
personalty in the possession of a debtor by a third person, on the 
ground that the evidence of the latter’s title is not recorded. Ib. 


MINGLING oF Goops. Where father and son combined together to 
defraud the creditors of the father by a transfer of his goods to the 
son, and the father afterward added other goods bought on credit in 
the name of the son, to the stock. Held, that these goods were 
liable for the debts of the father, notwithstanding the son was liable 
for the price of them. The State ex rel. Jones v. Martin, 670. 


GARNISHMENT. 


ATTORNEY'S NEGLIGENCE. A garnishee is bound by his attorney’s 
negligence the same as any other defendant.: Fretwell v. Lajffoon, 26. 


GARNISHEE’S LIABILITY ON Notes. If the answer of a garnishee 
admits the execution of a note in favor of the defendant, and does 
not show that the note is negotiable or has been assigned to some 
person : ee the plaintiff will be entitled to judgment on the an- 
swer. . 


Pieapine. A garnishee in his answer to interrogatories, must state 
facts and not conclusions of law. Weil v. Posten, 284. 
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CoNTINGENT LIABILITY OF GARNISHEE. Where the answer of the 

rnishee shows that there is a contingency in which he may have 

unds of the debtor in his hands, it is error to discharge him before 
the contingency has been determined. 


ANSWERS TO INTERROGATORIES. The sworn answers of a garnishee 
to interrogatories, are admissible in evidence against him in a suit 
by a stranger to the garnishment proceedings. Utley v. Tolfree, 307. 


GUARDIAN AND WARD. 


SETTLEMENT OF DECEASED GUARDIAN’S ACCOUNTS: APPKAL. An ap- 

sal from proceedings against the executor of a deceased guar- 
dian to compel him to settle the accounts of the guardianship, must 
be taken during the term or within ten days thereafter, as prescribed 
by the Administration Act, (Wag. Stat., p. 119,22; R. S. 1879, 2 293,) 
and not within six months after the decision, as prescribed by the 
Guardian Act, (Wag. Stat., p. 681, 2 50; R. S. 1879, 22616). Cissell 
v. Cissell, 371. 


GUARDIAN’S BOND: LAW OF SISTER STATE. A bond given in a pro- 
bate court of this State, in conformity with a law of another state, 
by a guardian in this State of a ward resident here, in order to ob- 
tain possession of property of his ward located in the other state, is 
a valid bond, and an action may be maintained on it for property 
received in virtue of it. The State ex rel. McKown v. Williams, 463. 


: - The validity of suchbond isa not affected by the 
fact that it contains a condition not required by the law of this 
State. Ib. 





: . Such a bond is not essentially collateral or auxil- 
iary to the ordinary guardian’s bond ; the ward may resort to either, 
certainly to the former when the makers of the latter are insolvent 
so that resort thereto would be unavailing. Ib. 





: MEANING oF “account For.” A condition in such a bond 
to “account for”’ the money received in the other state is not satis- 
fied by the guardian charging himself therewith in his settlements, 
nor by anything short of payment. Ib. 





HUSBAND AND WIFE. 


MARRIED WOMAN’s DEED. A deed executed by a married woman 
without her husband, is void. Sutton v. Casseleggi, 397. 


INDIAN MARRIAGES. The principles announced in Johnson v. John- 

son’s Admr., 30 Mo. 72, and Boyer v. Dively, Admr., 58 Mo. 510, in re- 
rd to the marriages of white persons with Indians, approved. La 
iviere v. La Riviere, 512. 


A CONVEYANCE OF THE WIFE’s LAND, executed and delivered by 
the husband and wife, will not pass her title, nor the husband's 
marital interest, unless it be acknowledged, and the acknowledg- 
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ment be certified, in the manner prescribed by statute. Hoskinson 
v. Adkins, 537. 


4. A JUDGMENT AGAINST A MARRIED WOMAN, in a suit against her 
and her husband to foreclose a mortgage executed by them upon 
the land, which establishes no personal liability against her, but 
only charges the land with the debt, is not a judgment against her 
within the meaning and scope of the authorities which declare 
judgments in actions at law against married women to be void. 
Fithian v. Monks, 43 Mo. 502, and other cases distinguished Jb. 


PAROL ASSIGNMENT BY HUSBAND TO WIFE. Chapman vy. McIlwrath, 38. 


IDENTITY. 


IDENTITY OF NAME is competent evidence of identity of person. La 
Riviere v. La Riviere, 512. 


INDIANS. 


InpIAN MARRIAGES. The principles announced in Johnson v. Johnson’s 
Admr., 30 Mo. 72, and Boyer v. Dively, Admr., 58 Mo. 510, in regard 
to the marriages of white persons with Indians, approved. La 
Riviere v. La Riviere, 512. 


INFANCY. 


INFANT: NOT LIABLE EX AEQUO ET BONO FOR SERVICES RENDERED. All 
the adult heirs at law to a tract of land affected by a will, united in 
employing attorneys to prosecute a suit to set the will aside, agreeing 
that in case of success, as compensation for their services, the attor- 
neys should receive one-half of the land. Through the exertions 
of the attorneys the will was set aside. Held, that a minor heir, al- 
though benefited by the result equally with the others, was not 
bound either at law or in equity to contribute to the payment of 
the fee. Dillon v. Bowles, 603. 


SELLING LIQUOR TO MINORS. The State vy. Amor, 568, 


INNOCENT PURCHASER, 


1. Nor BOUND BY RETROSPECTIVE TAXATION. A general act provided 
for the levying of taxes on railroad property for back years. After 
its passage the North Missouri Railroad changed ownership. Its 
property had not been subjected to taxation during those years. 
After the purchase a levy was made under the new act. Held, that 
as against the new owner the levy was of no validity. He was an 
innocent purchaser, and the act was retrospective and void as to 
him. Norton, J., dissented. The State v. The St. Louis, Kansas City 
& Northern Railway Company, 202. 
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: Notice. The levy of an execution by a creditor of the 
vendor upon the goods sold and in the on of the purchaser, 
is notice to him of imputed bad faith in the sale, and if he there- 
after pay the purchase money, or any part thereof, he will not be 
deemed as to such payment an innocent purchaser without notice, 
if such sale was fraudulent. Dougherty v. Cooper, 528. 


INSTRUCTIONS. 


ALTHOUGH some one out of a number of instructions given may be 
faulty, yet where the conclusion reached by the jury is manifestly 
right anda different result could not have been reached without 
injustice, the verdict ought not, on this account, to be disturbed. 


Noble v. Blount, 235. 


To determine whether a pennant should be reversed for error in 
an instruction, it should read in connection with the other in- 


structions given in the case. Jb. 


A judgment will not be reversed for error in an instruction given 
by the court of its own motion, when one given at the instance of 


appellant contains the same error. Ib. 


INsTRUCTIONS are properly refused when there is no evidence on 
which to base them. Udley v. Tolfree, 307. 


THe court again signifies its disapproval of the practice of asking 
numerous and voluminous instructions. Ib. 


Wuer: instructions are given which fairly present all the issues to 
the jury, and correctly declare the law, it is not error to refuse 
other instructions on the same subject. Nugent v. Curran, 323. 


An instruction which is inconsistent with the defense made or sub- 
mits a defense not made by the answer, is properly refused. Jb. 


Mus? APPEAR IN THE RECORD. Unless the instructions given for 
respondent appear in the record, this court cannot inquire into the 
correctness of the action of the trial court in refusing instructions 
asked by appellant. Greenabaum v. Millsaps, 474. 


Ir is error to give instructions which are contradictory, or are not 
warranted by any evidence in the case. Price v. The Hannibal & 
St. Joseph Railroad Company, 508. 


Ir is error to submit a question to the jury in relation to which 
there is no evidence. Chubbuckv. The Hannibal & St. Joseph Rail- 
road Company, 591. 


An instruction is erroneous which directs the jury to censider pos- 
itive and affirmative evidence in preference to that which is nega- 
tive and circumstantial. Jb. 
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AN instruction, submitting a question o. .aw to tne court sitting 
as a jury, is properly refused. The St. Louis, Kansas City & North- 
ern Railway Company v. Cleary, 634. 


An rnstructIoN, which is, under the pleadings and evidence, a mere 
abstraction, is properly refused. Ib. 

INSURANCE. 
INSURANCE POLICIES: ASSIGNMENT. A parol assignment of a policy 
accompanied by delivery will vest in the assignee an equitable right, 
at least, to the proceeds. Chapman v. McIlwrath, 38. 


: : HUSBAND AND wire. A husband may make such a 
transfer to his wife. Jb. 





g : . As inst creditors such a transfer to a 
wife will be valid, though made without consideration, if it is no 
more than a reasonable provision for her, unless it was made with 
intent to defraud the creditors. 





INTOXICATING LIQUORS. 
Sez DRAMSHOPS. 


Druaaists. 


JEFFERSON CITY, 


MAY MAINTAIN PERSONAL ACTION FoR TAXES. City of Jefferson v. Curry, 


1. 


230. 


JUDGMENT. 


PRoBATE JUDGMENT: COLLATERAL ATTACK: WANT OF CONSIDERA- 
tion. An order of the probate court allowing a note against the 
estate of a decedent cannot be assailed in a direct action on the 
ground that there was no consideration forthe note. This is purel 
a matter of defense, and not the subject of affirmative relief. ‘Smith 
v. Sims, 269. 





: : FRAUD. Such an order may be vacated in a collat- 
eral action for fraud; but it must be fraud in procuring the allow- 
ance. The mere procurement of an illegal allowance by represent- 
ing the claim to be a valid one, is not sufficient. 


PROBATE ALLOWANCE: ACTION TO VACATE AND RECOVER PAYMENTS. 
After the executors of an estate had paid part of a claim allowed 
against the estate to the original claimant and another part to an 
assignee of the allowance, an action was brought by a judgment 
creditor of the estate to vacate the allowance and compel the re- 
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funding of the money paid. Both the original claimant qnd the 
assignee were made parties defendant. Held, that there was no 
error in this, as they had a joint interest in maintaining the integ- 
rity of the allowance; but Held also, that a joint judgment against 
both for the aggregate amount paid was error; the judgment should 
be limited to a recovery against each for the amount received by 
him; Held also, that the plaintiff could recover only so much as 
was due upon his judgment, and if there was a balance in the hands 
of the defendants it was not clear on what principle the court could 
order it paid into court. Jb. 


JUDGMENT, AS RES ADJUDICATA. A stranger to a judgment cannot 

avail himself thereof by a plea of res adjudicata, nor as evidence 

upon the trial, -n a suit Lctueen him and one of the parties thereto. 
mpare St. Louis Mut. L. Ins. Co. v. Cravens, 69 Mo. 72. 

Casg apsupcEp. In an action to recover various sums as for 
money loaned by plaintiff to defendant, the answer alleged the loan 
of a larger amount by defendant to plaintiff, and that the moneys 
claimed by laintiff were in fact payments by him upon the loan, 
leaving a balance still due and unpaid to the defendant, and that 
such had been found to be the fact ina suit brought by a third 
party against the plaintiff and his wife to compel plaintiff to pay 
such loan, for which the third party had become liable by note to 
defendant at plaintiff’s request and upon his agreement to pay the 
same, and that in this suit it had been adjudged that plaintiff should 
pay to defendant such unpaid balance. Held, that defendant, be- 
ing a stranger to the proceedings in which said judgment was given, 
could not use it either as a bar or as evidence upon the trial in such 
action. Henry v. Woods, 277. 


Scrre Factas: Mopke oF sERvIcE. A scire facias, when issued to 
revive the lien of a judgment, should be served in the same man- 
ner as an ordinary summons. Andrews v. Buckbee, 428, 





: APPEARANCE WAIVES DEFECTS. By appearing and pleading 
to a writ of scire facias, the defendant waives defects in service. Ib. 





: JEOFAILS. A scire facias, though informal, will be good 
after judgment upon it, if it contains enough to show what judg- 
ment is intended to be revived. Ib. 


JUDGMENT, AS RES ADJUDIcATA. A party to an action who suffers 
judgment to go against him, cannot in a subsequent proceeding, 
either in equity or at law, cause such judgment to be reviewed by 
an allegation of the same facts which were adjudged insufficient, 
when set out in his answer, as a defense to the former action. Cald- 
well v. White, 471. 


JUSTICE’S COURTS. 


RECOUPMENT : COUNTER-CLAIM : JUSTICE’S JURISDICTION. In an action 
before a justice the defendant may recoup on account of any liabil- 
ity, whether in contract or tort arising out of or connected with the 
demand sued on, which to abate or reduce the amount claimed, 
by showing a partial failure of consideration, or that the damages 
are not as great as claimed by plaintiff. This is strictly a defensive 
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recoupment and the justice has jurisdiction to entertain it, if he 
has jurisdiction of the plaintiff’s demand to which it is an incident. 
But if the defendant asks to recoup on account of a cause of action 
existing in his favor, which admits the value and amount of the 

laintiff's demand and assumes to oppose it by showing damages in 

is favor on this other cause of action, equal to or in excess of the 
plaintiff ’s demand, the court cannot entertain it by way of recoup- 
ment or counter-claim, unless it has jurisdiction to entertain the 
cause of action, upon which the cross damages are claimed. If the 
real character of the cross demand is such that the justice could 
not entertain jurisdiction of it, if the defendants were suing upon 
it, then he certainly cannot entertain it, when asserted by a defend- 
ant before him, however close it may appear to be connected with 
plaintiff’s cause of action. Neither can the true character of the 
cross demand be changed by the defendant declining to ask judg- 
ment for any possible excessin his favor. Emery v, The St. Louis, 
Keokuk & Northwestern Railway Company, 339. 


2. TaxrNG an appeal from a justice of the peace having in his posses: 
sion the docket of the justice before whom the suit was brought, 
is prima facie evidence of a transfer of jurisdiction from the one 
justice to the other. Kronskiv. The Missouri Pacific Railway Com- 
pany, 362. 


3. JUSTICES’ COURTS: COMPLAINT: APPEAL TO CIRCUIT COURT: AMEND- 
MENT: CONVERSION. A statement filed in a justice’s court was in 
the following form: “J. McM. Dr. to S.W. A., To nine sheep, $25.” 
Held, (1) That this was a sufficient statement of a claim for the con- 
version of the sheep; (2) That it was proper to allow the plaintiff, 
when the case reached the circuit court, to filean amended state- 
ment setting out his claim more fully. Allen v. McMonagle, 478. 

/ 


LANDS AND LAND TITLES. 


Tue act of congress of April 29th, 1816, for the confirmation of certain 
land claims in Louisiana and Missouri, passed to the confirmee the 
legal title to land confirmed by the report of Recorder Bates, dated 
February 2nd, 1816. Dean v. Bittner, 101. 


Wuat ARE “CASES INVOLVING TITLE TO REAL ESTATE.” Baier v. 
Berberich, 413. 





LANDLORD AND TENANT. 


1, A Lease for years by one who is tenant in fee as to one undivided 
half and tenant ior life as to the other undivided half of the prem- 
ises, is valid as against the remainderman entitled to the latter halfé 
Sutton v. Casseleggi, 397. 


2. EJECTMENT: PARTIES: LANDLORD AND TENANT: DAMAGES. Tenanis 
actually in possession, and not their landlord, are the necessary 
parties defendant to an action of ejectment. Under the statute 
though, the landlord may, on his own motion, be joined as a de- 
fendant. Jb 
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8. Wuere tenants soouay separate parcels of land under a common 
landlord, they should be sued separately. If, however, they are 
sued jointly and there is judgment against them, the error will be 
immaterial, if the judgment is for possession with nominal dam- 
ages only ; otherwise, if substantial damages are awarded. 


4 wn such case also there can be no recovery of substantial damages 
against a landlord joined as co-defendant with his tenants. 2. 


MANDAMUS, 


1, Caszs may arise where the applicant for relief has an undoubted 
legal right for which mandamus is the proper remedy, but where the 
court may, in the exercise of a wise fidicial discretion, still refuse 
the relief. The State ex rel. Attorney General v. Kansas City, St. Joseph 
& Council Bluffs Railroad Company, 143. 


2. Tue peremptory writ of mandamus must conform strictly to the 
alternative writ. Overruling School District No. 1 v. Board of Educa- 
- of mg 73 Mo. 627, and O. V. & S. K. R. R. Co. v. Morgan Co. 

, 33 Mo. 157. Dd. 


MARRIAGE, 


See HusBanp AND WIFE. 


MASTER AND SERVANT. 


1. MAsTER AND SERVANT: RAILROAD: NEGLIGENCE. In an action against 
a railroad company to recover for the death of a locomotive engineer 
killed while on duty, through the negligence of the train dispatcher, 
the plaintiff failed to show that the train dispatcher and the en- 
gineer were not fellow servants. Held, that for this omission the 
plaintiff was properly non-suited. Blessing v. The St. Louis, Kansas 
City & Northern Railway Company, 410. 


2 Perrits or THE seRvicE. Where a servant accepts employment 
knowing, as well as his employer, its perils, or continues in service 
after he acquires such knowledge, he has no claim for damages 
against the employer for an injury occasioned by such perils. Price 
v. The Hannibal & St. Joseph Railroad Company, 508. 


MINES AND MINING. 


PagtTNersHip. Persons jointly conducting a mining venture are part- 
ners, though there is no agreement for a partnership. Sn: v 
Burnham, 52. 


MISTAKE. 





AS GROUND FOR NEW TRIAL. Fretwell v. Laffoon, 26. 
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MUNICIPAL CORPORATIONS. 


STREETS: CONDITIONAL DEDICATION. A dedication for a street on 
condition that the street shall be extended by the neighboring pro- 
a ye without expense to the dedicator, and cannot be accepted 

y the city by instituting ee ee to condemn the land of the 
meme proprietors. Whether the dedicator should be charged 
with benefits for the extension would depend upon the charter of 
the city, and could not be controlled by agreement of the parties. 
The City of St. Louis v. Meier, 13. 


: . A dedication can take effect only according to its 
terms. Hence, where land was dedicated for a street on condition 
that neighboring proprietors should dedicate the same street through 
their lands; Heid, that the opening oi the street, by the city b 
condemnation, through the other lands, did not amount to a fulfill- 
ment of the condition. Id. 





STREET OPENING: ASSESSMENT OF BENEFITS. The owners of land 
affected by the opening of a street, appeared before the commission- 
ers appointed to open the street through neighboring lands, and 
consented to the opening through their land on condition that no 
benefits should be assessed against them; and the commissioners 
agreed; Heid, that this arrangement was illegal, as tending to ren- 
der the assessment of benefits against others unequal and partial. 
b. 





; . Commissioners appointed to open a street through 
lands adjoining the lands of the heirs of K. omitted to assess bene- 
fits against them on the ground that they had agreed that the street 
should be opened through their land and that the value of the land 
occupied by the extension would be equal to the benefits. Held, 
that te commissioners had no right to take this into consideration, 
and their having done so invalidated the assessment made against 
other land holders. 0. 


. . Aconveyance of property sought to be condemned 
for a street, made after the institution of proceedings to open the 
street and with the purpose of enabling the grantor to escape an 
a7 a of benefits, is properly disregarded by the commission- 
ers. Tb. 





REMOVAL OF DEAD ANIMALSIN CITIES : CONSTITUTIONAL LAW. Under 
the constitution of this State, a city ordinance is void which under- 
takes to confer upon one person the right to remove and convert 
to his own use the carcasses of all dead animals, not slain for food, 
found within the limits of the city, to the exclusion of the right 
of the owners of the same to remove and use them before thay be- 
come a nuisance. The River Rendering Company v. Behr, 91. 


RAILROAD TRACK IN PUBLIC STREET: LIABILITY OF COMPANY FOR 
DAMAGES. Where a municipality, being authorized by its charter, 
confers upon a railroad company the right to lay its track in a 
street, the right is to lay it on the grade of the street. If embank- 
ments are raised by the someon to lay the track upon, above the 
grade, the company will be liable to property holders in damages 
or obstructing the access to their property. Cross v. The St, Louis, 
Kansas City & Northern Railway Company, 318. 
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Duty To KEEP STREETS sAFE. The law imposes on municipal cor- 

rations the duty of keeping their streets in a reasonable safe con- 

ition for the convenience of travel. Failing in this, they become 
liable forall resulting injuries. Loewer v. The City of Sedalia, 431. 


CoUNTY BONDS: CONFLICT OF DECISION BETWEEN STATE AND FEDERAL 
courts. The fact that county. bonds held void by the courts of this 
State are held valid by the courts of the United States, and, there- 
fore, when transferred to a non-resident holder may be enforced 
against the county, will not authorize the courts of this State to re- 
tiuire a resident holder of such bonds to deliver them up to be can- 
celled. Dallas County v. Merrill, 573. 


WATER LICENSE, FORCED PAYMENT OF. Westlake & Button v. City of St. 


Louis, 47. 


MUNICIPAL TAXES, IRREGULAR LEVY oF. The Town of Warrensburg ex 


rel. Colburn vy. Miller, 56. 


NATIONAL BANKS, 


DEALINGS WITH REAL ESTATE: TRUSTS. To avoid the supposed effect 
of certain provisions of the National Banking Act, a national bank 
caused certain real estate which it was taking for debt to be con- 
veyed to an individual. Held, that the conveyance created a trust 
in favor of the bank, and a subsequent conveyance by the grantee 
toa trustee fora receiver of the bank, so far from beinga fraud 
upon his individual creditors, was an execution of the trust which, 

it had been refused, a court of equity would have compelled. 


Wherry v. Hale, 20. 


: National banks are authorized to hold and convey 
such real estate as they shall purchase at sales under judgments, 
decrees or mortgages held by them to secure debts due them. 





: : ULTRA vires. If a national bank violates the Na- 
tional Banking Act in dealing with real estate, the remedy is in the 
hands of the government only. A stranger to the transaction can- 
not impeach it. Jb. 





NEGLIGENCE. 


PLEADING NEGLIGENCE. In an action founded upon negligence, it 
is not necessary for the plaintiff, in his petition, to set out the facts 
constituting the negligence. An allegation specifying the act, the 
doing of which cau the injury, and averring generally that it 
was negligent! and Sees Sak will suffice. Mack v. The St. 
Louis, Kansas City & Northern Railway Company, 232. 


———-: Practice. A general charge that the defendant “ negli- 

ape | killed ” plaintiff’s horse, if not objected to before trial, will 
sufficient to let in proof of any act whatever on the part of the 

defendant which caused the killing or contributed thereto. Jb. 
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MGENICIPAL CORPORATIONS: DUTY TO KEEP STREETS SAFE. The law 
imposes on municipal corporations the duty of keeping their streets 
in a reasonably safe condition for the convenience of travel. Fail- 
ing in this, they become liable for all resulting injuries. Loewer v. 
The City of Sedalia, 431. 


KNOWLEDGE OF DANGER. The mere fact that a person attempting to 
cross a bridge on a dark night knows that it is not provided with a 
railing, will not prevent him from recovering damages for injuries 
sustained in falling from the bridge if he falls without fault or neg- 
ligence on his own part. 


DANGER SIGNALS. Whether the want of a warning light at a bridge 
at night, tends to establish negligence, depends upon the character 
of the danger, as arising from the situation, condition and use of 
the bridge, and is properly a question of fact for the jury. Jb. 


Question oF Fact. Where the question was whether plaintiff 
was guilty of contributory negligence in using a dangerous sidewalk 
when he might have walked in the roadway; Held, that this was 
for the jury, and not the court, to determine. Jb. 


“Anp.” In an action for negligence defendant pleaded contribu- 
tory negligence growing out of plaintiff’s intoxication. At the 
plaintiff ’s instance, the court instructed that the burden of proof 
rested on defendant to show that plaintiff’s injury resulted from 
his intoxication and negligence. Held, that this meant negligence 
superinduced by intoxication, and the instruction was, therefore, 


not misleading. 





: : ACTION AT COMMON LAW FOR DAMAGE TO CATTLE. 
In a common law action against a railroad company for negligently 
killing cattle, the plaintiff may prove any negligence of the cor.- 
pany tending to produce the injury, including in a case where the 

illing occurred at a public crossing, failure of the company to ring 
the bell or sound the whistle. Braxton v. The Hannibal & St. Joseph 
Railroad Company, 455. 


An instruction that it was the duty of plaintiff when approach- 
ing the railroad crossing to stop, look and listen for an approaching 
train, and that if he did not do so in time to prevent the collision, 
then the jury must find for defendant, was held to be objectionable 
in not requiring the jury to find as a further condition that plaintiff, 
by stopping, looking and listening, could have discovered the train 
in time to have avoided the collision. Johnson v. The Chicago, Rock 
Island & Pacific Railway Company, 546. 


NEGOTIABLE INSTRUMENTS. 
See Brits or ExcHANGE. 


Promissory Norms. 
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NOTICE. 


How sERVED ON corPoRATIONS. Heltzell v. The Chicago & Alton Rail- 
road Company, 315: Heltzell v. The Kansas City, St. Louis & Chi- 
cago Railroad Company, 482. See also Johnson yv. Wilson, 639. 


NUNC PRO TUNC ENTRIES. 


Nunc PRO TUNC JUDGMENTS: VALIDITY AS AGAINST STRANGERS: SURE- 
TIES IN APPEAL BOND. In order that a nunc pro tunc entry of judg- 
ment may bind a ae who is not a ag J thereto (such as a surety 
in a supersedeas bond given on ——— rom the judgment as first 
entered), it must appear that he had notice of the judgment really 
rendered at the time his rights were acquired or his liability fixed 
thereunder, or that he had notice of the application to have the 
nunc pro tunc entry made and an opportunity to appeal therefrom. 
Koch v. The Atlantic & Pacific Railroad Company, 354. 


OFFICE AND OFFICER. 


OFFICER SERVING LEGAL Process. In order that an officer may oy 
under process, it is essential that jurisdiction be possessed by 
court or tribunal from which the process emanates, and that it be 
fair on its face. The Town of Warrensberg ex rel. Colbern v. Miller, 56. 


LiaBILiTY OF SHERIFF FOR FALSE RETURN—FOR FAILURE TO RETURN. State 
ex rel. Ross v. Case, 247. 


LIABILITY OF TAX COLLECTOR ENFORCING writs. Higgins v. Ausmuss, 


OLEOMARGARINE, 
See The State v. Addington, 110. 


PARTIES. 


JoInt DEFENDANTS: SEVERAL JUDGMENTS. After the executors of an 
estate had paid part of a claim allowed against the estate to the 
original claimant and another part to an assignee of the allowance, 
an action was brought by a judgment creditor of the estate to vacate 
the allowance and compel the refunding of the money paid. Both 
the original claimant and the assignee were made parties defend- 
ant. Held, that there was no error in this, as they had a joint in- 
terest in maintaining the integrity of the allowance; but Held also 
that a joint judgment against both for the aggregate amount paid 
was error; the judgment should be limited toa recovery against 
each for the amount received by him; Held also, that the plaintiff 
could recover only so much as was due upon his judgment, and if 
there was a balance in the hands of the defendants it was’ not clear 
on ee ae the court could order it paid into court. Smith v. 


Sims, 
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PROPER PARTY TO SUE FRAUDULENT DIRECTORS. Bulkley v. Big Muddy 
Iron Company, 105. 


PROPER PARTIES DEFENDANT IN TAX CASES. Kansas City v. Hannibal & 
St. Joseph Railroad Company, 180. 


PARTITION. 


PARTIES TO PARTITION suIT. Ina suit in the nature of an equitable par- 
tition between beneficiaries under a will providing that they should 
account for, and their respective shares in the estate should be 
diminished by, the amount of their notes, or the notes of their hus- 
bands, held by the testator; Held, that the husbands were proper 
parties to the suit, for the purpose of ascertaining the extent of 
their indebtedness and determining the distributive interests of the 
beneficiaries. Hill v. Alexander, 296. 


PARTNERSHIP. 


1, Inmintnc. Persons jointly conducting a mining venture are - 
ners, though there is no agreement for a partnership. Snyder v. 
Burnham, 62. 


2. SURVIVING PARTNER: POWER TO BIND ESTATE OF DECEASED. A sur- 
viving partner has no power to bind the estate of the deceased part- 
ner Ly new contracts, unless expressly authorized so to do by the 
ae either by will or contract. The Exchange Bank v. Tracy. 

94, 


In the present case there was no such authority. Jb. 


: CONTINUATION OF OLD FIRM. A clause ina will providing 

for the continuation of a firm of which the testator was a member, 

does not, of itself, continue the old firm or create a new one. To 
ive it effect, the surviving partner must assent and continue the 
usiness with that understanding and intention. Jb. 





FRAUD BY PARTNER AGAINST HIS CO-PARTNER. Pomery v. Benton, 64, 


PLEADING. 


1. “LxgGat capacity To sug.” The rule that the question of the 
plaintiff’s legal capacity to sue must be raised either by demurrer 
or by answer, and if not so raised is to be deemed waived, does not 
apply alone to cases of infancy, coverture, lunacy and the like. It 
applies to all cases where the plaintiff though having an interest in 
the subject of the suit and the relief demanded, does not show a 
right to appear in court and demand such relief in his own name. 
Bulkley v. Big Muddy Iron Company, 1065. 





2. CasE ADJUDGED: CORPORATION: ACTION AGAINST DIRECTORS FOR 
FrauD. Where the petition in a suit brought by a stockholder 
against — of a corporation for a fraudulent breach of 
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trust in dealing with the corporate property, failed to show either 
that the corporation had refused to sue or that it was under the con- 
trol of the defendant, but no objection was made on that score until 
the case reached this court, Held, that it could not then be sustained, 
though if made in time it would have been. 


PLEADING NEGLIGENCE. In an action founded upon negligence, it 
is not necessary for the plaintiff, in his petition, to set out the facts 
constituting the negligence. An allegation specifying the act, the 
doing of which caused the injury, and averring generally that it 
was n meg Agey oo will suffice. Mack v. The St. 
Louis, Kansas City & Northern Railway Company, 232. 


NerrHer estoppel nor ratification can be proved without being 
pleaded. Noble v. Blownt, 235. 


PLEADING FRAUD. A petition in an action grounded upon fraud 
must state the facts constituting the fraud. A mere allegation that 
the acts complained of were fraudulently done, is not sufficient. 


Smith v. Sims, 269. 


A party will not be permitted on the trial to give evidence contra- 
dicting his pleading nor can he state one ground of defense and 
recover on a different one. Weil v. Posten, 284. 


GARNISHMENT: PLEADING. A garnishee in his answer to interrog- 
atories, must state facts and not conclusions of law. Jb. 


AmenpMENT. There is no substantial difference between the orig- 
inal and amended petitions in this case. Udley v. Tolfree, 307. 


ALLEGATA ET PROBATA. An answer construed and held to plead 
a parol agreement between the parties: by plaintiff, to cancel de- 
fendant’s notes given upon the purchase of land: by defendant, 
to surrender possession of the land to the plaintiff: and a perform- 
ance by defendant of his part of the agreement, Evidence exam- 
ined and held not to be at variance with the pleading. Russell v. 
Berkstresser, 417. 





—. An answer —~ that in pursuance of an agreement by 
plaintiff to cancel defendant’s notes, and by defendant to surrender 
the possession of certain premises, defendant permitted plaintiff to 
take possession thereof, and to have the improvements and better- 
ments. Held, that the answer contained an indirect allegation that 
it was part of the agreement, that plaintiff sould have the im- 
provements, and that under such allegation it was competent to 
show that there were improvements, and the character of them. Jb. 


Jxoraits. If the facts requisite to constitute a cause of action are 
necessarily inferable from ila taken in its entirety, though 
informal in its parts, it is after verdict. The State ex rel. Mo- 
Kown v. Williams, 463. 





: ANSWER, NEW MATTER. An answer averring conclusions of 
law from facts already stated in the petition, does not set up new 
matter, and does not require areply. J. 
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138. : : WAIVER. Although the answer sets up new matter 
and the plaintiff fails to reply, yet if the case is tried as if the new 
matter was in issue, this court will treat it as if a reply had been 


filed. Jb. 


14, EsTtoprEL: RECITAL IN BOND. A recital in a bond isa solemn ad- 
mission by the obligor of the truth of the fact recited, and when, 
in an action against him, the bond is pleaded in haec verba, the effect 
is the same as if there was a formal plea of estoppel. Tb. 


15. Ir is manifest error to give judgment for the plaintiff for the whole 
of the premises in controversy, when his own evidence shows that 
a part of the title is vested in others. Price v. The Inhabitants of the 
Town of Breckenridge, 447. 


16. TRUSTEE OF AN EXPRESS TRUST: CONSIGNOR SUING as sucH. The 
plaintiff, having sold land as agent of the owner and received the 
purchase money, delivered the latter to an express company for 
transportation to the owner. It was lost in transit. Held, that the 
plaintiff could maintain an action for its recovery. He was the 
‘trustee of an express trust,” within the meaning of section 3463, 
Revised Statutes 1879. Snider v. The Adams Express Company, 523 


17. PLEADING EXECUTION OF BOND. A petition alleged that the defend- 
ants ‘‘ by their certain writing obligatory * * sealed with 
their seals, became bound unto * * in the sum of * 

for the just payment of which they bound themselves.” Held, 
that it sufficiently averred the execution of the bond by defendants. 
The State ex rel. Phillips v. Rush, 586. 


18, THz answer. Whenever a defendant intends to rest his defense 
upon any fact which is not included in the allegations necessary to 
the support of the plaintiff’s case, he must set it out. Kersey v. 
Garton, 645. 


19. Orricrer’s LIABILITY FOR LEVYING: PLEADING. A sheriff is liable for 
an excessive sale, but not in an action wherein the petition c 
only a wrongful levy, seizure and detention of the goods. 
State ex rel. Jones v. Martin, 670. 





CoMPLAINTS AGAINST RAILROADS FOR KILLING stock. Terry v. 
Missouri Pacific Railway Company 254. 


‘ 


IN ACTIONS ON BILLS OF EXCHANGE. Taylor v. Newman, 257. 





——— RgCOUPMENT AND COUNTER-CLAIM. Emery v. The St. Louis, Keo- 
kuk & Northwestern Railway Company, 339. 


PLEADING, CRIMINAL. 


lL. InpicrMEntT MusT BE si@NED. Under the present statute, (R. S. 1879, 
2 1798,) an indictment not seed by the prosecuting attorney, is a 
nullity. The State v. Bruce, 193. 
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2. AN INDICTMENT FOR SELLING LIQUOR, unlawfully, charged the selling 
to have been done “on or about the months of January, February 
and March,” Held, that it was not open to the objection that it 
charged several offenses in one count, time not being of the essence 
of the offense. The State v. Findley, 338. 


INDICTMENT FAR ASSAULT. An indictment charged substantially 
that defendant, at, etc., “feloniously oné John Key with large 
stones, and did beat, wound and inflict great bodily harm on him 
the said Key.” Held, not obnoxious to the charge of being vague, 
uncertain, illegible and unintelligible, although it also contained 
some useless verbiage, and was otherwise inartificially drawn. The 
State v. Weeks, 496. 


: DEMURRER. A motion to quash, or a demurrer to, an indict- 
ment, which only alleges that the indictment does not set forth any 
offense, is sufficiently specific under section 1818, Revised Statutes of 
1879. In so far as they declare otherwise, the following cases are 
overruled: State v. an, 37 Mo. 357; State v. Berry, 62 Mo. 595, 
and State v. Poston, 63 Mo. 521. Jb. 





FELONIOUS ASSAULT TO KILL. The indictment in this case charg- 
ing a felonious assault with intent to kill, punishable under section 
29, page 449, Wagner’s Statutes; Held, to be good under that sec- 
tion. The v. Webster, 566. 


InpIcTMENT FoR RAPE. The State v. Hammond, 157. 


POLICE POWER. 
See The State v. Addington, 110. 





POWERS. 


OF SALES IN DEEDs oF TRUST. White v. Stephens, 452. 


PRACTICE. 


1. New rrrat: surprise. ‘ Surprise,” as used in the statute in rela- 
tion to new trials, (R. S. 1879, 2 3704,) denotes an unforeseen disap- 
pointment in some reasonable expectation against which ordinary 
prudence would not have afforded protection. If there is any ele- 
aS. negligence in the case there is no surprise. Fretwell v. Laf- 

‘oon, 26. 


: MISTAKE. Mistake growing out of forgetfulness or heedless- 
ness is not such mistake as will authorize a new trial under this 
section of the statute. Jb. 


: CASE ADJUDGED. The answer of a garnishee admitted that 
he had executed two notes in favor of Daniel Hibler, the defendant, 
both of which were secured by a recorded deed of trust, and one 
of which was paid. A year afterward judgment was rendered 








10. 


11. 
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against him on this answer for the amount of the second note. In 
the meantime he had paid this note. Both notes were in point of 
fact payable to Samuel Hibler and not to Daniel Hibler. The gar- 
nishee moved for a new trial alleging these facts and also that he 
had not discovered the mistake in his answer till after the judgment. 
The motion was sustained by the trial court. Held, error. Ib. 


Instructions. It is a fatal error to submit to the jury a case not 
made in the a Ely v. The St. Louis, Kansas City & Northern 
Railway Company, 34. 


Morion FOR NEW TRIAL: NEWLY DISCOVERED EVIDENCE. A motion 
for a new trial on the ground of newly discovered evidence is prop- 
erly overruled when the affidavit jn support of the motion fails to 
disclose legal diligence to discover the evidence before trial, or when 
the evidence is merely cumulative. Snyder v. Burnham, 52. 


REMANDING CAUSE WITH SPECIAL DIRECTIONS TO TRIAL COURT. 
When on hearing a cause in the Supreme Court a defendant is 
found to be a fraudulent trustee ; and the cause is remanded with 
instructions to require him to account as such ; the sole duty of the 
circuit court, or its referee, is to comply with the mandate; and 
neither the law or the fact adjudged by the Supreme Court can be 
re-tried below. Pomeroy v. Benton, 64. 


REFEREE’s REPORT. The report of a referee need not be approved 
in express terms. If exceptions are filed to the report and over- 
ruled, that is a sufficient approval of the report. Jb. 


WRIT OF ERROR CORAM VOBIS: IMPRISONMENT OF PERSON UNDER 
EIGHTEEN IN PENITENTIARY. It is well settled that for an error in 
fact in the proceedings of a court of record, a writ of error coram 
vobis will lie to revoke the judgment, whether it be a court of civil 
or criminal jurisdiction. Thus, where a person under the age of 
eighteen years is sentenced to the penitentiary, the court may at 
at any time, upon being advised of the fact, revoke the sentence and 
commit the prisoner to jail. The usual way of bringing such mat- 
ters before the court, according to the practice in this State, is by 
motion supported by affidavit or evidence. Ex Parte Gray, 160, 


JupemeEnt. In finally disposing of a case the court should render 
judgment either for or against every party to the record. McCord’s 
Administrator v. McCord, 166. 


FAILURE TO OBJECT TO PLEADINGS. A general charge that the de- 
fendant “ nanny killed” plaintiff’s horse, if not objected to 
before trial, will be sufficient to let in proof of any act whatever on 
the part of the defendant which caused the killing or contributed 
—-.. Mack v. The St. Louis, Kansas City & Northern Railway Com- 
pany, 232. 


EXCEPTIONS TO COMPETENCY OF wiTNESsES. The exclusion of a 
witness, upon a specific objection as to his competency, will not be 
considered by the Supreme Court, unless an exception be saved to 
the ruling of the trial court, and its attention be called to the mat- 
ter in the motion for a new trial. Hill v. Alexander, 296. 
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12, THE MOTION FOR A NEWTRIAL. To enable the Supreme Court to con- 


18. 


14, 


15. 


16. 


17. 


18. 


19. 





sider the questions ——— by the motion for new trial, it is not 
necessary that the filing of the motion and the action of the court 
thereon appear in what is known as the record wy r; itis suffi- 
cient if they appear in the bill of exceptions. te ex rel. Estes 
v. Gaither. 304. 


NEWLY DISCOVERED EVIDENCE, on which a motion for a new trial 
a in this case ; Held, cumulative and trivial. Stone v. Spen- 
cer, 356. 


Wuer:r a case is tried by the court below without a jury,this court 
cannot say that a declaration by the trial court that upon the plead- 
ings and the evidence the plaintiff was not entitled to recover, was 
error, without holding that-the finding and judgment were not 
warranted by the law and the evidence. Jb. 


DEFECTIVE SERVICE: WAIVER. A defect in the service of a sum- 
mons is waived by appearance and submission to the trial of the 
cause upon its merits, notwithstanding a motion to dismiss because 
of such defect be first made and overruled. Kronski v. The Missouri 
Pacific Railway Company, 362. 


: MISNOMER: JUDGMENT. Service of process in favor of the 
right party by a wrong name, is good, and a judgment in favor of 
the right party by his proper name will after trial cure a misnomer 
in the complaint, summons or prior proceedings. Tb. 





Aprgats. If an appeal be not taken in time the appellate court 

has no power to make ay | order in the case except to dismiss the 

appeal or strike the case from the docket. It cannot inquire into 
e jurisdiction of the lower court. Cissell v. Cissell, 371. 


Orper or proor. The order of proof is largely within the discre- 
tion of the trial court. It is not error to receive evidence of a l 
agreement concerning land before any evidence is given of the 
acts of performance relied upon to meet the objection that, under 
the statute of frauds the agreement must bein writing. Russell v. 
Berkstresser, 417. 


JUSTICES’ COURTS: COMPLAINT: APPEAL TO CIRCUIT COURT: AMEND- 
MENT: CONVERSION. A statement filed in a justice’s court was in 
the following form: “J. McM. Dr. to S.W. A., To nine sheep, $25.” 
Held, (1) That this was a sufficient statement of a claim for the con- 
version of the cme d (2) That it was proper to allow the plaintiff, 
when the case reached the circuit court, to filean amended state- 
ment setting out his claim more fully. Allen v. McMonagle, 478. 


AMENDMENT OF JUDGMENT. Pending a motion in arrest, it is not 
error to permit a dismissal as to a married woman and a corres- 
ponding amendment of a ny which has been rendered against 
such woman and other defendants. La Riviere v. La Riviere, 512. 


Even where there is some evidence which might justify the trial 
court in submitting the case to the jury, yet if the whole evidence 
taken together is such that if it had been submitted and the jury 
had found a verdict for plaintiff, it would have been the duty of 
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the trial court to order a new trial, this court will not reverse for a 
refusal so to submit. Landis v. Hamilton, 554. 


MorTIon FOR NEW TRIAL? EVIDENCE: INSTRUCTIONS. This court 
will not inquire into the action of the trial court in excluding evi- 
dence or refusing instructions, unless complaint be made of such ac- 
== the motion for new trial. The State ex rel. Wakefield v. Rich- 


, 590. 


PRACTICE, CRIMINAL. 


INSTRUCTIONS AS TO PUNISHMENT. An instruction over-stated the 
maximum fine and omitted to state the minimum term of imprison- 
ment for defendant’s offense. The punishment assessed by the jury 
was witbin the limit prescribed by law both as to fine and imprison- 
ment. Held, nevertheless, that for the error in the instruction the 
judgment of conviction must be reversed. The State v. Sands, 118. 


Tae fact that instructions asked by defendant and refused in a 
criminal case, are lost so that they cannot be examined by this 
court, is no ground for reversing a judgment of conviction, especi- 
ally where it appears that sufficient instructions were given by the 
court. The State v. Jefferson, 136. 


NEWLY DISCOVERED EVIDENCE. A judgment of conviction will be 
reversed where the trial court refuses to grant a new trial asked on 
the ground of newly discovered evidence which is relevant and im- 
portant, and which could not have been discovered until after the 
trial. The State v. Curtis, 267. 


OxssecTIoNs to instructions will not be considered by this court unless 
they were made in the motion for new trial. The State v. Preston, 
294. 


A remark of the prosecuting attorney construed by the court as 
having no reference to the failure of the defendant to be sworn on 
his own behalf, and, therefore, no violation of the statute. Ib. 


PRACTICE IN THE SUPREME COURT. 


Equity: practice. In equity cases the Supreme Court will defer 
to some extent to the trial courts in their findings on matters of 
fact. Chapman v. Mcllwrath, 38. 


Tus court will not review the action of the trial court sitting as a 
trier of fact in a law case. Snyder v. Burnham, 52. 


Tus court will not consider an objection to evidence not made at 
the trial. The City of Kansas v. The Hannibal & St. Joseph Railroad 


Company, 180. 


Tus court will not consider the competency of evidence, where 
no exception is shown to have been taken to the action of the trial 
court in receiving the same. The State v. Williams, 310. 











728 INDEX. 































5. WHat Is NOT A CASEIN EQUITY: EQUITY OF REDEMPTION: EVIDENCE, 
In a suit upon notes given by defendant to plaintiff for land, which, 
the notes being due and unpaid, the plaintiff sold in virtue of a 

wer of sale contained in the mortgage securing the same, and bid 
f for himself through the intervention of a third party, the defense 
was an executed parol agreement on the part of the defendant to 
surrender the possession of the land, and to waive and surrender 
all right of redemption, in consideration of the cancellation of the 
notes. Held, that the equity of redemption involved did not make 
this an equity case: and being an acflon as at common law, the 
a Court would not weigh the evidence. Russell v. Berkstres- 
ser, 417. 





The Supreme Court will not reverse on the ground that, in 
an action as at common law, a verdict is against the weight of evi- 
dence, where there is not an absolute failure thereof. Jb. 


7. Insrrvctions. Unless the instructions given for respondent ap- 
pear in the record, this court cannot inquire into the correctness of 
the action of the trial court in refusing instructions asked by ap- 
pellant. Greenabaum v. Millsaps, 474. 


8 ForecLosvrror MorTGAGE. An action undey the statute for the fore- 
closure of a mortgage, is one at law and not in equity. Hence, 
where the case is tried by the court without a jury and no declara- 
tions of law are asked or given, if there is pi mos to support the 
judgment below, there is nothing for this court to review. Smith v. 
Finn, 499. 


9. IMMATERIAL ERRORS. Errors not materially affecting the merits of 
an action, furnish no ground for reversing the judgment. Hoskin- 
son v. Adkins, 537. 





PRESU MPTIONS. 


1, Presumprion or Honesty. Where a transaction is as compatible 
with honesty as with dishonesty, it will be presumed to be honest. 
Chapman v. McIlwrath, 38. 


2. PRESUMPTION OF DEATH FROM ABSENCE. There is no presumption of 
law that a man who disappeared at an unknown date in the year 
1809, was dead on the 29th day of April, 1816. Dean v. Bittner, 101. 


In ODIUM SPOLIATORIS. Pomeroy v. Benton, 64. 





PRINCIPAL AND AGENT. 


PAROL EVIDENCE OF AGENCY TO INDORSE NoTE. Sauer v. Brinker, 289. 








PRINCIPAL AND SURETY. 










1, Repievin: suretizs. Ifa surety in a replevin bond ‘agps by an 
‘ administrator pay a judgment in the action against the 
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trator, he will be entitled to recover the amount from the sureties 
in the probate bond of the administrator. The State to the use of 
Walsh v. Farrar, 175. ' 


2. Asurety cannot recover of his principal if he pays the debt with 
knowl of facts which would discharge himself or his principal, 
or if, to shield himself ———- liability in another direction, he pro- 
cures the surrender to himself of the obligation of his principal. 
Noble v. Blount, 235. 


3. Nunc pRo rUNC JUDGMENTS: VALIDITY AS AGAINST STRANGERS: SURE- 
TIES IN APPEAL BOND. In order that a nunc tune entry of judg- 
ment may bind a — who is not a party thereto (such as a surety 
in a supersedeas bond given on appeal from the judgment as first 
entered), it must appear that he bal notion of the judgment really 
rendered at the time his rights were acquired or his liability fixed 
thereunder, or that he had notice of the application to have: the 
nunc pro tunc entry made and an opportunity to appeal therefrom. 
Koch v. The Atlantic & Pacijic Railroad Company, 354. 


EXHIBITION OF SURETY’S DEMAND AGAINST ESTATE OF DECEASED PRINCI- 
PAL. Burckhartt v. Helfrich, 376. 


PROCESS. 





WHEN NO PROTECTION TO OFFICER SERVING It. The Town of War- 
rensburg ex rel. Colbern v. Miller, 56; Higgins v. Ausmuss, 351. 


PROMISSORY NOTES. 


NEGOTIABLE PAPER: SET-OFF. A negotiable promissory note transferred 
after maturity passes into the hands of the indorsee subject only to 
such equities and defenses as are connected with the note itself, 
not such as grow out of distinct and independent transactions. The 
statute of set-off, (R. 8. 1879, 2 3868,) is not applicable to negotiable 
a Overruling Munday v. Clements, 58 Mo. 577. Cutler v. Cook, 


PAROL EVIDENCE OF AGENCY TO INDORSE. Sauer v. Brinker, 289. 





PUBLIC FUNDS. 


1, CounTY AND TOWNSHIP FUNDS: ACTION BY THE STATE TO RECOVER. 
Under the laws now in force, county funds are the property of the 
county and not of the State, and the State has no right to sue for 
their recovery, except in actions brought to the use of the county 
on bonds of officers, which are by law required to be given to the 
State to the use of thecounty. Except in such cases, the suit should 
be in the name of the county. Where township organization is in 
ae the same rules apply to township funds. The State v. Rubey, 
610. 


2. SraTe FruNDs: action For. The State cannot maintain an action 
for her own funds until default has been made in paying the same 
into the State treasury. Ib. 








730 INDEX. 


8. PusLic FUNDS DEPOSITED IN BANK. The State cannot maintain 
an action against a bank in which the county treasurer has depos- 
ited public money, except by way of garnishment on execution 
against the treasurer, or perhaps, where there has been fraudulent 
collusion between the bank and the treasurer, and he and his sure- 
ties are insolvent, by a proceeding in equity to follow the funds in 
the hands of the bank. Jb. 





4. The act of February 11th, 1881, (Sess. Acts 1881, p. 35,) does 
not authorize such an action. Ib. 
5. : “ Loantne out.” The prohibition found in section 1327, Re- 





vised Statutes, against public officers’ “loaning out” the public 
moneys, does not forbid the depositing of such moneys in bank. Jb. 


PUBLIC USE. 


DepicaTion To. Price vy. ‘The Inhabitants of the Town of Breck- 
enridge, 447. 





QUESTIONS OF LAW AND FACT. 


See Loewer v. The City of Sedalia, 451. 


QUO WARRANTO. 


Quo WARRANTO. Ina quo warranto proceeding this court will not enter 
into an inquiry as to the legality of votes or the qualifications of 
voters. The statute provides another tribunal and a different mode 
of determining these matters, and this provision is exclusive. The 
State ex rel. The Attorney General v. Mason, 189. 


RAILROADS. 


1. PRacTICE: INSTRUCTIONS MUST RELATE TO THE PLEADINGS: RAILROAD. 
It is a fatal error to submit to the jury by instruction a case not 
made in the pleadings. Hence, where the petition in an action 
— a railroad company for personal injuries alleged as the ground 
of plaintiff’s claim, negligence on the part of the company in run- 
ning its train overa portion of its track which had been undermined 
and rendered dangerous by a flood of water; and the court upon 
the trial gave an instruction which permitted a recovery for defects 
in the road-bed or in the ties or materials used on the road. , 
that the judgment must be reversed. Ely v. The St. Louis, Kansas 
City & Northern Railway Comyany, 34. 


2. RAILROADS: SUBSEQUENT FACTS NOT TO BE CONSIDERED BY THE JURY. 
In an action against a railroad company for injuries sustained by a 
passenger in an accident caused by an embankment on the compa- 
ny’s road being undermined by a rain-storm of unprecedented vio- 
lence, it appearing that since the accident the embankment had 
been so altered as to provide against a recurrence of such storms, 











5. 


7. 
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the company asked, but the trial court refused, an instruction that 
the jury were not to take this fact into consideration. Held, that 
this was error. Ib. 


DuTY OF RESPONDENT TO RUN TRAINS TO SAVANNAH. Under the 
charter of the Missouri Valley Railroad Company and its suc- 
cessor, the Kansas City, St. Joseph & Council Bluffs Railroad 
Company, and the acts amendatory thereof, the latter company is 
bound to maintain railroad connection between the cities of St. Jo- 
seph and Savannah and to runa train of cars daily between those 
points; but it is nct bound to make Savannah a point on its main 
track or to run all its trains to the old depot at that place. In main- 
taining a switch from this depot to the depot on the new line located 
and established under and by authority of the amendatory act of 
1871, and running a train of cars daily over this switch to the old 
depot, the company sufficiently complies with the law. The State 
ex rel. Attorney Genarel v. Kansas City, St. Joseph & Council Bluffs * 
Railroad Company, 143. 


KILLING sTOCK: PLEADING. In an action under the 43rd section 
of the Railroad Law, (R. S., 2 809,) it is not essential that the com- 
plaint shall allege that the failure to fence occasioned the injury. 

A complaint alleged that the animal, without any fault on the 
part of plaintiff, strayed upon defendant’s track, and that it was 
struck and killed at a point where the railroad passed along, through 
and adjoining enclosed and cultivated fields, and that at that point 
defendant had failed to build and maintain lawful fences to prevent 
said animal from straying on its track. Held, sufficient. Terry », - 
The Missouri Pacific Railway Company, 254. % 


: . Insuch anaction if the complaint is sufficient and 
the facts warrant a judgment for the plaintiff, the ay ony oe will 
not be set aside because the instructions do not require the jury to 
= ~~ the injury was occasioned by the company’s failure to 

nce. . 





NOTICE TO CORPORATION : ON WHAT OFFICERS SERVED. In the absence 
of any statutory mode of service of a notice upon a corporation, 
when it cannot be had upon the chief officer or managing agent, 
service upon any officer, whose official relation to the governing 
body, or managing agent, or chief officer, would make it his dut 
to communicate the notice, will be sufficient. The secretary is suc 
an officer. Helizell v. The Chicago & Alton Railroad Company, 315. 


LIEN FOR MATERIALS: LIMITATION. Where materials are furnished 
for the construction of a railroad in car-load lots, under separate and 
independent orders, no lien therefor can be acquired under article 
4, chapter 47 of the Revised Statutes of 1879, for such car-loads as 
were furnished more than ninety days before the filing of the account 
claim wy be a lien, although others were furnished within that 
time. Ib. 


: . Materials furnished to a contractor for, and used 
by him in the construction of, a railroad, are to be regarded as fur- 
nished to the railroad. Jb. 
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10. 


13. 


14. 


15. 


16. 





RAILROAD TRACK IN PUBLIC STREET: LIABILITY OF COMPANY FOR 
DAMAGES. Where a municipality, being authorized by its charter, 
confers upon a railroad company the right to lay its track in a 
street, the right is to lay it on the grade of the street. If embank- 
ments are raised by the company to lay the track upon, above the 
pe the company will be liable to property holders in damages 
or obstructing the access to their property. Cross v. The St. Louis, 
Kansas City & Northern Railway Company, 318. 


: : PLEADING. The petition in an action to recover 
such damages need _ allege that the erection of the embankment 


was unnecessary. 





JUSTICES’ COURTS: COMPLAINT: RAILROADS: DAMAGE TO CATTLE. 
A complaint in a justice’s court alleged that plaintiff’s cow was 
killed by a railroad company at a point on its road where by law it 
was bound to maintain a sufficient fence, and that the company 
had failed and neglected to maintain such fence at the point where 
the cow got upon the track and was killed. Held, that after verdict 
these allegations would be deemed to aver sufficiently that the kill- 
ing was occasivned by the failure to fence. Kronskiv. The Missouri 
Pacific Railway Company, 362. 


: : JEOFAILS. Where the entire record showed that 
the plaintiff’s cow was killed in the township of the justice before 
whom suit was brought under section 809, Revised Statutes 1879, 
the want of a specific allegation of this fact in the complaint was 
held to be cured by defendant’s appearance in the circuit court and 
its participation in a trial upon the merits. 





MASTER AND SERVANT: RAILROAD: NEGLIGENCE. In an action against 
a railroad company to recover for the death of a locomotive engineer 
killed while on duty, through the negligence of the train dispatcher, 
the plaintiff failed to show that the train dispatcher and the en- 
gineer were not fellow servants. Held, that for this omission the 
plaintiff was properly non-suited. Blessing v. The St. Louis, Kansas 
City & Northern Railway Company, 410, 





RAILROADS: FAILURE TO RING,AND WHISTLE: ACTION UPON THE STAT- 
UTE FOR DAMAGE TO CATTLE. To fix upon a railroad company lia- 
bility under section 38, page 310, Wagner’s Statutes, (R. 8. 1879, 2 
806,) for killing cattle, it is not sufficient to show that the cattle were 
killed by the train at a public crossing, and that the company’s 
servants failed to ring the bell or sound the whistle in approaching 
the crossing, as required by that section. Evidence must also be 
given to show that the killing resulted from the failure to ring or 
whistle. Compare Alexander v. Hann. & St. Jo. R. R. Co., 76 Mo. 
494. Norton, J., dissented. Braxton v. The Hannibal & St. Joseph 
Railroad Company, 455. 


: . If the evidence fails to show this, the plaintiff 


cannot recover by proving other negligence of the company, which, 
concurring with that omission of duty, occasioned the injury. 6. 








: ACTION AT COMMON LAW FOR DAMAGE.TO CATTLE. 


In a common law action against a railroad company for negligently 
killing cattle, the plaintiff may prove any negligence of 


€@ COli- 
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fd tending to produce the injury, including in a case where the 
illing occurred at a public crossing, failure of the company to ring 
the bell or sound the whistle. Ib. 


17. KILLING sTOCK: SUFFICIENCY OF COMPLAINT. The complaint in this 
case, an action upon the statute to recover double damages for 
killing stock, examined, and Held to contain averments sufficient 
after verdict to show that the stock entered upon the track ata point 
not within the limits of an incorporated town or city. Farrell v. 
The Union Trust Company, 475. 





: TRUsTEES. The trustee of a railroad company, running and 
operating in that capacity a railroad within this State, is liable for 
injuries to animals, under section 809, Revised Statutes 1879. Ib. 


18. 


19, LIEN FOR MATERIALS: SERVICE OF NOTICE. A party seeking to enforce 
a lien against a railroad for materials Senuideed in its construction, 
in the absence of all the officers of the company caused a notice of 
his claim to be served on a person who had desk-room in the office 
of the company, but no connection with its affairs. Held, that this 
was not service upon the company, and did not, therefore, fulfill 
the requirements of section 3202, which makes the service of such 
notice upon the company an essential prerequisite toalien. Helt- 
zell v. The Kansas City, St. Louis & Chicago Railroad Company, 482. 


20. In an action for damages for injuries alleged by the petition to 
have been occasioned by the negligence of a railroad company in 
failing to ring a bell or sound a whistle, as required by section 806, 
Revised Statutes 1879, there was no evidence that the bell was rung 
or the whistle sounded, and all the testimony on the subject was 
that neither had been done. Heid, that an instruction assuming 
that the negligence charged had been established, would have been 
justifiable, and that, therefore, an exception to an instruction based 
a the hypothesis of negligence, not limited to the failure to ring 
a bell or sound a whistle, would be disregarded. Johnson v. The 
Chicago, Rock Island & Pacific Railway Company, 546. 


21. An instruction that it was the duty of plaintiff when approach- 
ing the railroad crossing to stop, look and listen for an approaching 
train, and that if he did not do so in time to prevent the collision, 
then the jury must find for defendant, was held to be objectionable 
in not requiring the jury to find as a further condition that plaintiff, 
by stopping, looking and listening, could have discovered the train 
in time to have avoided the collision. 


22. LIABILITY FOR KILLING sTOCK: COMPLAINT. In an action against a 
railroad company for killing stock, founded on the 48rd section of 
the Railroad Law, (R. S. 1879, 2 809,) it is sufficient that the com- 
plaint allege the requirements of the statute in respect to the 
maintenance of fences and cattl rds, the negligent failure to 
maintain the same, and that the killing was occasioned by such 
failure : it is not oe oy | to allege that the defects complained of 
were permitted to remain longer than was necessary, by the exercise 
of reasonable diligence, to discover and repair them. Chubbuck v. 

The Hannibal & St. Joseph Railroad Company, 591. 
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23. CoNTRACTS LIMITING LIABILITY OF COMMON CARRIERS. A written 
contract, containing provisions limiting the liability ofa railroad 
company, as a common carrier, in the transportation of cattle ; 
Held, in the absence of a or ne fee the se of 
the final agreement of the parties, and binding upon the shipper, 
although signed by him after the cattle wasp Leatied into the cars 
with a previous verbal understanding as to the terms of shipment, 
and presented to him for signature when there was no sufficient 
time for its examination before the departure of the train. Com- 
a Dawson v. The St. L., K. C. & N. R’y Co., 76 Mo. 514. The St. 

is, Kansas City & Northern Railway Company v. Cleary, 634. 





24. DAMAGES FOR THE EJECTION OF PASSENGERS: PLEADING. In an ac- 
tion based upon an alleged unlawful removal of plaintiff from de- 
fendant’s train, he cannot recover damages for the manner in which 
it was effected, if it is found to have been justifiable. Logan v. The 
Hannibal & St. Joseph Railroad Company, 663. 


25. JUNCTION WITH ANOTHER ROAD: STATION: PASSENGERS. A railroad 
company owes no duty toa passenger on its road to stop the train 
at a station because a junction is there made with another road, un- 
less he desire to be transferred to a train on such other road, in 
which case alone the statute, (G. S., p. 340, 2 29,) is applicable. Jb. 


26. PASSENGERS: ROUND-TRIP TICKETS. A railroad company owes no duty 

toa nger to stop the train at a station where, by its rules and 

tions, such train is forbidden to stop, by reason of the mere 

fact that he has purchased a round trip ticket from such station to 

another, and on his return presents the same to the conductor and 
demands that the train should be stopped at such station. Jb. 


: : PLEADING. Where a petition all that the 
plaintiff entered a train by virtue of a round trip ticket from one 
station to another and return, and this allegation was denied by 
the answer, it was held that it might be shown that under the 
rules and regulations of the company, plaintiff had no right by rea- 
son of such ticket to enter such train, and that he was so informed 
by defendant’s agent when the ticket was purchased ; that such evi- 
dence was relevant te the issue, such ticket not purporting to be a 
complete contract ; and that it was not necessary to such issue that 
the rules and ations should have been pleaded. Hicks v. H. & 
St. Jo.R. R. Co., 68 Mo. 329, distinguished. Jb. 





28. EXEMPLARY DAMAGES FOR THE EJECTION OF PASSENGERS. A pas- 
senger is not entitled to ——_7 damages for an ejection from 
a railroad train where the conductor acts in good faith, with no 
malice to the } ~ one , and uses only such force as is necessary for 
his removal, ap he may be salstaken as to his duty and the 
plaintiff’s rights. 


290. PASSENGER REFUSING TO PAY FARE. A r refusing to pay 

fare beyond a certain station, at which he has no right to require 
the train to be stopped, may, before such station is reached, ~~ 
fully removed at the station nearest thereto at which, under the 
company’s regulations, such train is permitted to stop. Jb. 
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80. SEPARATE OPINION BY Norton, J., concurring, upon the sole ground 
of error by the trial court in refusing to receive evidence that 
plaintiff, after purchasing his ticket and before entering the train, 
was informed by defendant’s agents that it did not entitle him to 
ride in the train from which he was ejected. Jb. 





TAXATION OF RAILROADS. The State v. The St. Louis, Kansas 
City & Northern Railway Company, 202. 


RAPE. 


1 Inpictment For. An indictment for rape need not contain an ex- 
ress averment that the party injured isa woman. The sex ma 
otherwise indicated, as by the use of the pronoun “her,” an 
this though the christian name may be one ordinarily given to 
males, as Francis for Frances. The State v. Hammond, 157. 


2. Svussequent assent of the woman, as by asking compensation, will 
not purge the guilt of rape. . 


8. Evipence. On atrial for rape the court refused to permit a witness 
who was present when the alleged offense was committed, to testify 
whether the woman objected or not. Held, error. 


RECORD OF DEEDS. 


1. Sau or orricer. Where a record of a deed shows a scroll affixed 
to a notary’s certificate of acknowledgment, it will be admissible in 
evidence, though there is no recital either in the body of the cer- 
tificate or in the testimonium clause thereof that the certificate is 

iven under seal. The City of Kansas v. The Hannibal & St. Joseph 
ilroad Company, 180. 





. A recorder’s certificate is not sufficient proof of a copy, 
where the original was improperly admitted to record. Hoskinson 
v. Adkins, 537. 


RECOUPMENT. 


See Emery v. The St. Louis, Keokuk & Northwestern Railway Com- 
pany, 339; Branson v. Turner, 489. 


REPLEVIN. 


1. REPLEVIN: suRETIZs. Ifa surety in a replevin bond Fg Re Bg 
administrator pey a judgment in the action against the " 
trator, he will be entitled to recover the amount from the sureties 
in the probate bond of the administrator. The State to the use of 

Walsh v. Farrar, 175. 
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2. PwuRcHASE PARTLY FRAUDULENT. Where a purchaser pays part of 
the price before he has notice of the intent on the part of the 
vendor to defraud creditors by the sale, he is entitled to be protected 
to the extent of such payment. How such indemnity may be effec- 
tuated in the statutory action, in the nature of replevin, is consid- 


ered. Dvuugherty v. Cooper, 528. 


RES ADJUDICATA. 


Sc JuDGMENT. 


ST. LOUIS. 





PUBLIC SCHOOLS IN; POWERS OF SCHOOL BOARD. Board, ete., v. 
Woods, 197; Roach v. Board, etc., 484. 


SCHOOLS, 


1. ScHOOL BOARD: ITS POWER TO TAKE sECURITY. The board of public 
schools of the city of St. Louis may lawfully take from a builder 
contracting for the erection of a school house for the board, a bond 
for the security of those who may do labor or furnish materials 
upon the building, and in case of failure of the contractor to pay 
for any labor done or material furnished upon the building, may 
enforce the same by action. The Board of President and Directors of 
the St. Louis Public Schools v. Woods, 197. 


2. Sr. tours: “common scHoots.” The Board of President and Di- 
rectors of the St. Louis Public Schools has control over its school 
funds unaccompanied by any conditions as to the kind of schools 
which it shall maintain, or the character and nature of the studies 
which it shall prescribe or allow. 

In the legislation of this State, the phrase, “common schools,” 
means schools open and public to all, rather than schools of any 
definite grade, and the term ‘‘school,” by and of itself, does not 
imply a restriction to the rudiments of an education. Roach v. The 
Board of President and Directors of the St. Louis Public Schools, 484. 


8. PuBLic SCHOOLS: LIMITATION AS TO AGE OF PUPILS. The first sec- 
tion of article 10 of the Constitution of 1875, requires instruction 
to be given gratuitously to all persons in the State between tle ages 
of six and twenty years. The sixth section declares that the public 
school fund ‘shall be faithfully appropriated for establishing and 
maintaining the free public schools * * __ in this article pro- 

» vided for, and for no other uses or purposes whatever.” Held, that 
the two sections, construed together, require free public schools for 
all persons between the ages of six and twenty years, but prohibit 

tuitous instruction from the public school fund to children un- 
, a the age of six years. Ib. 


SCHOOL FUND MORTGAGE, FORECLOSURE OF. Wilcoxon v. Osborn, 621. 
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SCIRE FACIAS. 





Mopk OF SERVICE: INFORMALITY In. Andrews v. Buckbee, 428. 


SEAL. 


See Kansas City v. Hannibal & St. Joseph Railroad Company, 180. 


SET-OFF. 


NEGOTIABLE PAPER: SET-OFF. A negotiable promissory note transferred 
after maturity passes into the hands of the indorsee subject only to 
such equities and defenses as are connected with the note itself, 
not such as grow out of distinct and independent transactions. The 
statute of set-off, (R. S. 1879, 2 3868,) is not applicable to negotiable 
ga Overruling Munday v. Clements, 58 Mo. 577. Cutler v. Cook, 


SHERIFF. 


1, LiaBILITY FOR FALSE RETURN: AMENDMENTS. Under tiie statute, 
(R. 8. 1879, 2 2401,) an officer to whom an execution is delivered, in 
case he makes a false return on the writ, is liable for the whole 
amount of money directed to be levied. Held, that where the 
falsity consisted in stating that the writ was ordered to be returned 
satisfied by plaintiff’s attorneys, an amendment by leave of court 
striking out the false statement was no defense to an action for the 
false return. 

Corby v. Burns, 36 Mo. 194, distinguished on the ground thatin 
that case the amendment was in conformity with the facts. The 
State ex rel. Ross v. Case, 247. 


: INSOLVENCY. A plea of insolvency of defendant in the 
execution, is no defense to an action against a sheriff and his sure- 
ties upon his official bond for making a false return. Jb. 





3. FAILURE TO RETURN: DAMAGES. Where no damages are proven, & 
sheriff is not liable, even for nominal damages, for failure to return 
an execution at the time fixed by law. Jb. 


SHERIFF’S SALE. 


A sale by the sheriff under a school mortgage made in vacation of the 
circuit court, is void, both in direct and collateral proceedings. 
Wilcoxon v. Osborn, 621. 


SIGNIFICATION OF TERMS. 
* Account FoR.” See The State ex rel. McKown v. Williams, 463. 


“AnD.” See Loewer v. The City of Sedalia, 431. 
“47-77 
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“Common scHoo.s.”’ See Roach vy. The Board of President and Directors 
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of the St. Louis Public Schools, 484. 


“Loanine out.” See The State v. Rubey, 610. 
“Mistake.” See Fretwell v. Laffoon, 26. 


“Surpriss.” See Fretwell v. Laffoon, 26. 


SPECIAL TAX BILLS. 


Special Taxes. Personal property cannot be taken to pay a special 


tax for the improvement of real estate ; and if it appear by the tax- 
book that the tax is for that purpose, the collector will be liable if 
he levies on personalty to enforce it. Higgins v, Ausmuss, 351. 


STATE LUNATIC ASYLUM. 


A sonp payable to the “‘ Treasurer of the State Lunatic Asylum,” 
without naming the incumbent, is good. Treasurer of the State Lu- 
natic Asylum v. Douglas, 647. 


A sonp is not void because the names of the obligors do not ap- 
pear in the body of it. Jb. 


STATE LUNATIC ASYLUM: BLANK BOND. The obligors in a bond 
given to the treasurer of the State Lunatic Asylum bound them- 
selves ‘‘ to pay to said treasurer, or his successors in office, the sum 
of dollars per week for the board of’’ a patient. Held, that 
the omission to fix the rate of board per week did not invalidate 
the bond. The law would imply a reasonable rate; and under the 
statute, (G. 8. 1865, p. 305, 29,) a statement certified by the super- 
intendent of the asylum, would be prima facie evidence of the 
amount due. 





: ATTORNEY’s FEE. In a suit on a bond for the board of a 
patient at the State Lunatic Asylum, the court is authorized to tax 
as costs, a reasonable fee for the attorney of the asylum. Jb. 





STATUTES. 


IMPLIED REPEAL BY REVISION. A statute revising the whole subject mat- 


. X Le statute and evidently inten — as a cael for ~ 
tho it contains no express words to t effect, re s the 
former. The State v. Roller, 120. : 









































STATUTES CONSTRUED. 


REVISED STATUTES OF 1879, Page 516, 2 30, see page 571. 
’ 


Section 184, see page 3876. 
Section 192, see page 272. 
Section 194, see page 272. 
Section 216, see page 272. 
Section 292, see page 272. 
Section 293, see page 3871. 
Section 447, see page 337. 
Section 540, see page 264. 
Section 547, see page 


Section 663, see pages 155, 263 


Section 669, see page 540. 
Section 676, see page 540. 
Section 680, see page 540, 
Section 681, see page 540. 


Section 86, see pages 455, 547. 
Section 809; see coaes 254, 362, 475, 591. | Page 398, ¢ 9, see pages 297, 303. 


Section 990, see page 621, 
Section 1200, see page 104. 
Section 1327, see page 610. 
Section 1561, see page 310. 
Section 1655, see page 566. 
Section 1666, see page 161. 
Section 1798, see page 193. 
Section 1818, see page 496. 
Section 1821, see page 339. 
Section 1867, see page 135, 
Section 2157, see page 242. 
Section 2252, see page 500. 
section 2401, see page 247 

section 2:41, see page 33. 

Section 2616, see page 371. 


Section 3200, see page 315, 482. 


Section 3305, see page 541. 
Section 3311, see page 386. 
Section 3313, see page 386. 
Section 3124, see page 143. 
Section 3162, see page 526. 
Section 313, see page 523. 
Section 3165, see page 275, 
Section 3515, see page 106. 
Section 3516, see page 498, 
Section 3522, see page 349, 
Section 3536, see page 306. 
Section 3569, see page 239, 


Section 3570, see pages 370, 518, 


Section 3582, see page 367. 
Section 3585, see page 430. 
Section 3666, see page 430. 


Section 373, see pages 232, 275, 


Sectlon 3704, see page 26. 
Section 3868, see page 388. 
Section 5'34, see page 242. 
Section 5454, see page 568. 
Section 5456, see page 570. 
Section 5529. see page 191. 


WAGNER'S STATUTES, 1872. ACTS OF 1877. 


Page 88, 233, see page 162. 

Page 88, 2 36, see page 164. 

Page 88, ¢ 37, see page 161, 

Page 119,2 2, see page 371. 

Page Isl, “2 see page 382. 
’ 


Page 270,% 6, see page 263. 
Page 2817 | 4, cco pane G8. 


Page 281,% 8, see page Se oat. 


Page 282, ¢ 10, see page 
Page 310, 2 88, see page 4°5. 
Page 4419, 2 29, see page 566. 
Page 449, 2 32, see page 566. 
Page 497, ¢ 34, see page 119, 
Page 504, ¢ 35, see page 519, 





see page 263. 
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Page 552, ¢20,see page 568, 
Page 553, ¢ 22, see page 570. 
Page 573, ¢ 54, see page 191. 
Page 681, 2 50, see page 371. 
Page 808,¢ 3, see page 340. 
Page 938, 2 14, see page 540. 
Page 955,2 8,see page 541. 
Page 1036, 219, see page 468. 


GENERAL STATUTES, 1865. 


Page 108, ? 27, see page 213. 
Page 103, ¢ 28, see page 213. 
Page 108, ¢ 29, see page 213. 
Page 309,2 9, see page 648. 
Page 312, 2 49, see page 651. 





Page 496, 8, see page 331. 
1, see page 379. 

Page 504, 2 2u, see page 379. 

Page 504, ¢ 27, see page 379. 

Page 504, 2 29, see page 379. 

Page 568, ¢ 50, see page 337. 

Page 602, 2 2,see page 390. 
Page 608, 2 13, see page 506. | 
Page 664, ¢ 13, see page 359. ' 


REVISED STATUTES, 1855 
Page 322, 2 3, see page 389. 
Page 322, 4, see ro 889. 
Page 502, 2 2, see page 630. 
Page 614, ¢ 1, see page 587. 


REVISED STATUTES, 1845, 








Page 190, 2 3, see page 389. 
Page 190, y 4, see page 389, 


REVISED STATUTES, 1835, 
Page 105, 2 3, see page 389. 
Page 105, 2 4, see page 389, 
Page 458, ¢ 6, see page 194, 
ACTS OF 1881 
Page 20, see page 110. 
Page 35, see one 610. 
Page 130, see page 120. 
ACTS OF 1879. 


Page 165, see page 120, 


Page 326, see page 245. 
ACTS OF 1875. 


Page 231, see page 187. 
Page 242, see page 187, 
Page 248, see page 185. 
ACTS OF 1872, 
Page 898, see page 232. 
ACTS OF 1871, 


Page 61, see page 145, 
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ACTS OF 1868. ACTS OF 1857. 
Page 67, see page 621 Page 89, 25, see page 681. 
Page 113, 2 4, see page 218, ACTS OF 1853. 


Page 323, 2 6, see page 207. 


‘STATUTE OF FRAUDS. 


1, PERFORMANCE OF PAROL contract. In a suit upon notes given by 
defendant to plaintiff for land, afterward sold under a power of 
sale contained in a mortgage securing payment thereof, and bid in 
by plaintiff, it isa good defense to establish a parol agreement by 
the plaintiff to cancel the notes in consideration that defendant 
surrender to plaintiff the possession of the land, and a surrender 
and acceptance of possession in pursuance of the agreement. Rus- 
sell v. Berkstresser, 417. 


2. VENDOR AND VENDEE: EXECUTED CONTRACT: CONSIDERATION. The 
surrender of the possession of real estate by the vendee and its ac- 
sauenese by the vendor, will be held to extinguish the vendee’s lia- 
bility for the purchase money, where such was the agreement be- 


tween the parties. 


STREETS. 


See Municrpat CorRPoRATIONS. 


SUNDAY. 


—— GIVING AWAY Liquor oN. State v. Burnett, 570. 


SURPRISE. 





AS GROUND FOR A NEW TRIAL. Fretwell v. Laffoon, 26. 


SWAMP LANDS. 


’ J, Swamp LANDs, CONVEYANCE or. Even if it be true that under the 
laws in relation to swamp lands, as they stood in 1860, the Gov- 
ernorand not the county commissioner, was the proper officer to 
execute deeds to such lands, yet when the commissioner executed 
a deed, if the county received the purchase money, the equitable 
title vested in the ee fey and the curative act of 1868, (Acts 1868, 
p. 67,) passed the legal title to him. Wilcoxon v. Osborn, 621. 


2. A county having received the purchase money for a tract of 
swamp land, caused a deed to be made tothe purchaser by the 
county commissioner. On the same day the county made a loan of 
school funds, taking as security a mort, on the land. Subse- 
Fw the county caused the mortgage to be foreclosed. The de- 
endant in this case derived title through this foreclosure. Held. 
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that, as against the heirs of the original purchaser, the defendant 
was estopped to deny the validity of the commissioner’s deed. Ib. 


TAXES. 


PAYMENT OF WATER LICENSE UNDER COMPULSION. Payment of a 
water license under a threat oj turning off the water in case of 
continued refusal, is payment under compulsion, and if the charge 
is excessive, the excess may be recovered ; and that without tender- 
ing the amount really due. Westlake & Button v. The City of St. 
Douis, 47. 


: TENDER. Tender of the true amount due for a license is 
not essential to authorize recovery of the excess paid where it is 
apparent from the language used, that the tender would not be ac- 
cepted, Jb. 





ILLEGAL ASSESSMENT AND LEVY OF TAXES: LIABILITY OF COLLECT- 
or. The charter of a town provided for the levying of taxes by 
ordinance of the council, the rate not to exceed one-half of one 
percent. An ordinance made it the duty of the assessor to make 
the assessment after the Ist day of May in each year, and pro- 
vided that his valuation could be corrected by the council on the 
appeal of a tax-payer, and further, that the tax-book should be re- 
turned to the council, to remain for the inspection of all persons 
interested ; that thereafter the clerk should transfer to a ‘‘delinquent 
tax-book”’ the lots on which taxes were unpaid, and that by the 
delinquent tax-book the collector should be authorized to seize aud 
sell property. In the present case the assessment was made in 
April; at a meeting of the council the valuation of the property of 
a tax-payer, who did not appeal, was increased, and by this increase 
his tax was made to exceed the legal rate on the assessor’s valua- 
tion; the tax was then levied by a resolution of the council; the 
original tax-book was not returned to the council, nor a delinquent 
book prepared, but by resolution the council ordered that the orig- 
inal tax-book be turned over to the collector as the delinquent tax- 
book, and this was done. The collector having seized and sold the 
property of the above mentioned tax-payer to satisfy the tax so 
evied, he brought this action on the collector’s bond. Held, that 
the council had no jurisdiction to make the levy by resolution; that 
the substitution of the original for the delinquent tax-book was ille- 
gal; that as process it was void, and that the collector was bound to 
take notice of the defects, and was liable as a trespasser for his pro- 
ceedings under it. The Town of Warrensburg ex rel. Colbern v. Mil. 
56. 


? 


ASSESSMENT AS EVIDENCE OF OWNERSHIP. Where a statute provided 
that the tax-book should be received as evidence of all the facts 
stated therein, Held, that in a suit against H., tee of J., to en- 
force the lien of certain taxes, the assessment of the property to J. 
would be evidence of the ownership of H. The City of Kansas v. 
The Hannibal & St. Joseph Railroad Company, 180. 


ACTION TO RECOVER: PROPER DEFENDANT: JUDGMENT AGAINST THE 
LAND. In a proceeding by the City of Kansas, under its char- 
ter, to enforce against land a lien for taxes due thereon, all persons 
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having an interest in the land at the commencement of the suit 
should be made defendants. If any one be made defendant, who 
has no interest, he must disclaim by answer. But whether he do 
so or not a judgment for the city would be an error of which he 
could not complain, since it would be against the land and not 
against him personally. 


: Kansas city. Under the charter of Kansas City of 1875, 
the city has a lien on land for interest accrued on delinquent taxes 
as well as for the taxes themselves. 


TAXATION OF RAILROADS: NORTH MISSOURI RAILROAD. Until the 
act of March 10th, 1871, providing a uniform system of assessing 
and collecting taxes on railroads, railroad property was not by the 
general law subjected to taxation in specie. The only form of taxa- 
tion provided for was a tax against the share-holders upon their 
shares; and for this there was no lien on the property of the com- 
pany: This was the mode of taxation applicable to the North Mis- 
souri Railroad Company. Norton, J., dissented. The State v. The 
St. Louis, Kansas City & Northern Railway Company, 202. 


: BACK TAXES: INNOCENT PURCHASER. A general act provided 
for the levying of taxes on railroad property for back years. After 
its passage the North Missouri Railroad changed ownership. Its 
property had not been subjected to taxation during those years. 
After the purchase a levy was made under the new act. Held, that 
as against the new owner the levy was of no validity. He was an 
innocent purchaser, and the act was retrospective and void as to 
him. Norton, J., dissented. Jb. 


: NORTH MISSOURI RAILROAD. The act of March 17th, 1868, 
amending the charter of the North Missouri Railroad Company did 
not have the effect of subjecting the ‘er of that company to 
taxation as real and personal property. It made it liable to be so 
taxed; but nothing in the act } ee men the method of taxation pro- 
vided by the general revenue law, which wis a tax against the share- 
holders on their shares. Jb. 


; TAXATION PREVIOUS TO 1872. The special board of equal- 
ization created by the act of March 10th, 1871, was not authorized 
by that act to levy taxes for the year 1871, or previous years on the 
real and personal property in specie of any corporation which had 
not before that act been subjected to taxation in that form. Jb. 


JEFFERSON CITY: TAXES, ACTION FoR. Under the charter of the 
City of Jefferson, as revised in 1872, (Sess. Acts 1872, p. 393, 2 14,) 
the city may maintain a personal action for taxes against any per- 
son in whose name any taxes are assessed, if he was the owner of 
the property taxed at the time of the assessment. The City of Jef- 
ferson v. Curry, 230. 


12 Practice. Judgments against one of several defendants are ex- 


18. 


pressly authorized by section 3673, Revised Statutes. Jb. 


Spectral TAXxEs. Personal property cannot be taken to pay a special 
tax for the improvement of real estate ; and if it appear by the tax- 
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book that the tax is for that purpose, the collector will be liable if 
he levies on personalty to enforce it. Higgins v. Ausmuss, 351. 


ALTERATION OF TAX-BooKS. A tax-book altered by the collector 
by the addition of an item of taxes not on it when the book came 
into his hands, is void as to that item, and will not protect him in 
enforcing its collection. Jb. 


. MorTGAGE: PAYMENT OF TAXES BY MORTGAGEE. If the mortgageor 
fail to pay the taxes on the mortgaged premises, the mortgagee may 
pay them, and claim the benefit of the lien of the mortgage as 
security forthe amount. But his claim must be enforced as a part 
of the mortgage debt, and not by an independent action against the 
mortgageor, as for money paid to his use, or under claim of subro- 
gation to the lien of the State or municipality. Horrigan v. Well- 
muth, 542. 


. MORTGAGE, EXTINGUISHMENT oF. Payment of the debt secured 
by a mortgage, will not extinguish the lien of the mortgage as a © 
security for taxes properly paid by the mortgagee. Tb. 


. Corres. A copy is not admissible in evidence, unless the absence . 
of the original be accounted for. Hoskinson v. Adkins, 537. 


TENDER. 


TENDER OF TAXES. Tender of the true amount due fora license is not 
essential to authorize recovery of the excess paid where it is ap- 
parent from the language used, that the tender would not be ac- 
cepted. Westlake & Button v. The City of St. Louis, 47. 


TITLE TO REAL ESTATE. 


Cask “INVOLVING TITLE TO REAL ESTATE;” APPEAL. Where the peti- 
tion asserts a trust in plaintiff’s favor in respect to lands held by 
defendant, and prays that the title to the lands be divested out of 
defendant and vested in plaintiff, the case is one “involving title to 
real estate’ within the meaning of section 12, article 6 of the con- 
stitution, and an appeal lies from the St. Louis court of appeals to 
the Supreme Court. Buier v. Berberich, 413. 


TOWNSHIP. 


TownsHIP FuNDs. The State v. Rubey, 610. 


TRESPASS. 


UNLAWFUL DETAINER: waste. The action of trespass does not lie for 
waste committed upon land by permission of a person actually in 
possession, though the possession be unlawful. The remedy is an 
action of unlawiul detainer, in which the party lawfully entitled 
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may recover as well the waste and injury committed as the posses- 
sion. Hawkins v. Roby, 140. 


TRUSTS ATD TRUSTEES. 


NATIONAL BANKS. Toavoid the supposed effect of certain provisions 
of the National Banking Act, a national bank caused certain real 
estate which it was taking for debt to be conveyed to an individual. 
Held, that the conveyance created a trust in favor of the bank, and 
a subsequent conveyance by the grantee to a trustee for a receiver 
of the bank, so far from being a fraud upon his individual credit- 
ors, was an execution of the trust which, if it had been refused, a 
court of equity would have compelled. Wherry v. Hale, 20. 


: TRUSTEES. The trustee of a railroad company, running and 
operating in that capacity a railroad within this State, is liable for 
injuries to animals, under section 809, Revised Statutes 1879. Far- 
rell v. The Union Trust Company, 475. 





TRUSTEE OF AN EXPRESS TRUST: CONSIGNOR SUING As sucH. The 
plaintiff, having sold land as agent of the owner and received the 
purchase money, delivered the latter to an express company for 
transportation to the owner. It was lost in transit. Held, that the 
plaintiff could maintain an action for its recovery. He was the 
‘trustee of an express trust,” within the meaning of section 3463, 
Revised Statutes 1879. Snider v. The Adams Express Company, 523 


ResvuLttine trusts. The evidence essential to the creation of a re- 
sulting trust, must show the contract clearly and unequivocally, so 
as to leave no room for reasonable doubt. 

Such a trust will arise in favor of a third party when he fur- 
nishes the purchase money and the party in whom the title is 
placed is a mere volunteer. Forrester v. Moore, 651. 


FRAUDULENT TRUSTEPS. Pomeroy v. Benton, 64; Bulkley v. Big Muddy 


Iron Company, 105. 


VENDOR AND VENDEE. 


EXECUTED CONTRACT: CONSIDERATION. The surrender of the possession 


of real estate by the vendee and its acceptance by the vendor, will 
be held to extinguish the vendee’s liability for the purchase money, 
where such was the agreement between the parties. Russell v. Ber 
etresser, 417. 


VENDOR'S LIEN. 


WAIVED BY TAKING OTHER sEcURITY. When a mortgage or deed of 


trust is taken on the land conveyed for a part of the unpaid pur- 
chase money, the vendor’s lien for the remainder of such unpaid 
purchase money is thereby waived, unless it is expressly stated in 
such mortgage or deed of trust that the lien is not waived. Briscoe 
v. Callahan, 134. 






































INDEX. 


WAIVER. 


Or VENDOR’sS LIEN. Briscoe v. Callahan, 134. 


WASTE. 


UNLAWFUL DETAINER: waste. The action of trespass does not lie for 


waste committed upon land by permission of a person actually in 
possession, ——— the possession be unlawful. The remedy is an 

action of unlawiul detainer, in which the party lawfully entitled 
may recover as well the waste and injury committed as the posses- 
sion. Hawkins v. Roby, 140. 


WARRANTY. 


WARRANTY OF CHATTELS: OBVIOUS DEFECT. Though a defect be ob- 


5. 





vious a vendor vy | warrant against it; especially where the nat- 
ure and extent of the disorder is lurking, and may reasonably be 
supposed to be more within the knowledge of the vendor than the 
vendee. Thus, where the subject of a sale was a yoke of oxen, one 
of which had a sore on his neck, and the vendor gave the assurance 
that “that don’t hurt him; it is almost well,” and the vendee 
took them on this assurance, without seeing them; Held, that this 
amounted to a warranty. Branson v. Turner, 489. 


: BREACH OF WARRANTY. Where there is a breach of war- 
ranty, the vendee may return the property and rescind the contract 
within a reasonable time, or he may retain it and when sued for the 
purchase money plead a total or partial failure of consideration. Jb. 





: RECOUPMENT. Notwithstanding a breach of war- 
ranty, if the property is not returned the vendor may maintain an 
action for the purchase money, but the vendee will be entitled to 
recoup the amount of the diminution in value. Jb. 





: BURDEN OF PROOF. In an action on a contract of 
sale with warranty to recover the purchase money, the burden is 
not on the vendor to show fulfillment of the warranty, but on the 
vendee to show a breach if he alleges it. Jb. 








: FRAUD. To make out a breach of warranty, it is 
not apenas to show that the representations of the warrantor 
were fraudulent or that they actually deceived and misled the war- 
rantee. 


EXPERT Testimony. Whether or nota sore on the neck of an ox, 
: him unfit for beef, is a proper question for expert testimony. 


Warranty. Where a vendor of oxen warranted them fit for either 
beef or work, unfitness for either, is a breach of the warranty, 
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yesther the vendee designed to use them for that purpose or not. 





CovVENANT OF WARRANTY: DAMAGES RECOVERABLE UPON BREACH. 
The general rule is that for a breach of covenant of seizin and war- 
ranty, the measure of damages is the purchase woney with interest. 
But where the covenantee has had possession and use of the prem- 
ises he can recover no interest for any period prior to his eviction 
without proof that he has responded to his evictor for mesne profits, 
and then only forsuch period as he shall have so responded, which, , 
under our statute of ejectment, (R. S. 1879, 2 2252,) can in no case 
be longer than five years. Hutchins v. Roundtree, 500. 






























: costs. There is no question of the right of a covenantec 
evicted by law to recover the costs of the suit if he gave notice of 
its pendency to the grantor or his legal representative. 1b. 


‘WILLS. 


ADMINISTRATION: WIDOW’S ALLOWANCE: WILL. The husband has 
no power by will to dispose of the articles which by section 33, 
page 88, Wagner’s Statutes, are allowed to the widow as her abso- 
ute property. Hasenritter v. Hasenritter, 162. 





: : . A provision in the will of the husband in 
favor of the wife, will never be construed by implication to be in 
lieu of dower or any other interest in his estate given by law: the 
design to substitute one for the other must be unequivocally ex- 
pressed. Jb. 


CONTINUATION OF PARTNERSHIP BY WILL. A clause in a will providing 
for the continuation of a firm of which the testator was a member, 
does not, of itself, continue the old firm or create a new one. To 
give it effect, the surviving partner must assent and continue the 

usiness with that understanding and intention. The Exchange 
Bank v. Tracy, 594. 


WITNESS. 


PROVING TESTIMONY OF DECEASED WITNESS. The court permitted 
witnesses to state the substance of the testimony of the pees 
given at the preliminary examination, she having since died. Held, 
no error. State v. Hammond, 157. 


DEATH OF ONE PARTY TO CONTRACT: COMPETENCY OF ANOTHER AS 
A witness. Where one of two parties jointly bound by a contract 
is dead, the adverse party is not thereby disqualified as a witness 
in an action upon the contract between himself and the survivor. 
Nugent v. Curran, 323. 


: . In an action by the payee ~ ey a surety ina 
note, the surety pleaded and at the trial t testified to facts constitut- 
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ing an estoppel against the plaintiff, with which, nowever, the prin- 
cipal had no connection. The principal was dead. Held, that this 
fact did not disqualify the plaintiff from testifying in his own be- 


WITNESS, IMPEACHMENT OF. An impeaching witness cannot be asked 
whether he would believe the former witness on oath; and it is 
specially objectionable to ask him whether from hisown knowledge 
of the former witness he would believe him on oath. The inquiry 
should be as to his general reputation for truth and veracity in the 
community in which he lives. The State v. Rush, 519. 


Cup asa witness. The State v. Jefferson, 136. 








